Should I call the CAT team or not?: The Mental Health Act and Housing Workers.
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The United Nations Principles for the Protection of Persons with a Mental Illness and for the Improvement of Mental Health Care (adopted by General Assembly Resolution, 1991) state that:

All persons with a mental illness, or who are being treated as such persons, shall be treated with humanity and respect … (Principle 1.2), “Every person with a mental illness shall have the right to exercise all civil, political, economic, social and cultural rights …” (Principle 1.5) and “Every patient shall have the right to be treated and cared for, as far as possible, in the community in which he or she lives.” (Principle 7.1) Although the Mental Health Act does not reflect the United Nations principles in that it applies less stringency, providing for ‘care and protection’ rather than ‘rights’, the UN principles should be considered as the framework when working with people with a mental illness in which to respect individual autonomy and freedom of choice.

The objects of the Mental Health Act are to provide for the care, treatment and protection of mentally ill people who do not or cannot consent to that care, treatment or protection- the Act does not provide a financial safety net or a guardianship service. Involuntary detention under the Act can however, oblige a person to a particular place of residence, but only if it is connected with and necessary for treatment. Treatment is essentially pharmacological and ongoing support involves the monitoring of the effects of the medication.  The aim of treatment is to maintain a sense of well being which allows the person to live independently in the community and to minimise the risk of relapse but this treatment must be balanced with liberty.

To be detained under the Mental Health Act there are five criteria that must be satisfied. Ultimately it is a doctors decision as to whether an admission to hospital is appropriate, community workers must decide when to make a referral for a person to be assessed for involuntary treatment. All 5 criteria must be met. These are the same criteria that the mental health workers must apply in their assessment. They are as follows:

·  Does the client appear to be mentally ill? This is defined as a medical condition that is characterised by a significant disturbance of thought, mood, perception or memory.  It is a medical diagnosis, which ultimately needs to be assessed by qualified people. Whilst you are not expected to make a diagnosis, you can eliminate through exclusions. For example a mental illness is not a particular political, philosophical or religious expression, nor is it on its own immoral conduct, engaging in substance abuse or being poor or itinerant. This is not to say it might not be a part of an illness but if it is the only issue it will not and should not be considered valid. Neither is mental illness someone’s normal temperament; if that is how someone’s personality has been, people are allowed to be to be different. It should not be a natural response to a difficult situation eg: being angry and mistrustful because you are the victim of domestic violence. Whilst there are special admission provisions for personality disorder they may not be used by the mental health services because of detriments associated with forcing treatment upon this client group.

· Does the person’s mental illness require immediate treatment and can that treatment can be obtained in hospital or on a Community Treatment Order(CTO)? Whilst the absence of symptoms when a person is taking medication may be interpreted as a sign that treatment is working, it can also be a sign that there is no mental illness in the first place. If a person has not received treatment for a long time, for whatever reason, and they have coped, it may be difficult to argue that they need immediate treatment.

Psychotropic drugs are very powerful and clients of the Mental Health Legal Centre often report quite unpleasant effects, so it is important to consider whether the treatment is doing something beneficial. There is no point imposing something that is worse than the illness itself. People with mental illness are often the best experts on their own illness. They have in depth knowledge about what has and hasn’t worked in the past. The Mental Health Act defines treatment as “… things done in the course of professional skills to remedy the mental disorder; or lessen its ill effects or the pain and suffering it causes”. It has been interpreted as widely as monitoring, supervision, counseling, psychotherapy and medication. Interventions that can be categorized as care rather than treatment however do not justify involuntary detention.

· Does the person’s mental illness, require involuntary inpatient treatment or a CTO for their health or safety (whether to prevent a deterioration in their physical or mental condition) or for the protection of the public? Where short term treatment has been deemed necessary to prevent social isolation or other health or social consequences it should not distract from the welfare sectors’ responsibility to plan for, and hopefully look forward to the patients inevitable return home, just as one would plan to help someone convalesce after being in hospital for a broken leg. Any purported risk must be serious, it definitely does not include embarrassment or inconvenience and it must be connected to the person’s mental illness. Eccentric people have a right to sit in waiting rooms too. If the risk is remote or far off in time, it is not a real risk. Financial harm (eg: poor budgeting) in itself is not a risk that justifies detention unless it is so extreme as to put people or their loved ones in serious jeopardy. People with a mental illness have a right to take some risks, make choices and mistakes. In fact engaging your civil, political, economic, social and cultural rights requires you to do so.

· Has the person refused or are they unable to consent to the necessary treatment for the illness? Insight is only one factor in determining whether a person is able to consent. People are not expected to have the same understanding of an illness that a doctor or nurse might have. People do not always have to accept the diagnosis or fully recognise all their symptoms to be able to consent. They might recognise the need for treatment for behavioural problems. In fact raising issues about effects of drugs has been found to demonstrate a level of insight. One doesn’t always need to agree with staff about the illness to demonstrate an ability to consent where a person has a strong desire to stay well and can demonstrate some compliance. Being able to call a friend or worker when ill demonstrates an ability to recognise symptoms and take measures. Supports in place are highly regarded by the Mental Health Review Board and can be brought to their attention. Interestingly the Supreme Court has recognised that an ability to consent may include a person’s realistic assessment that consenting may be the only way to ensure they stay out of hospital. So even if a person is considered unable to consent because they lack insight, they might still be willing to receive treatment off the order to avoid hospitalisation or the stigma and restriction of being on an order.

Unfortunately at this stage alternative treatments are not well regarded, or are rarely considered appropriate by the medical system despite a demand from consumers for some non–drug therapies and the encouragement in the Act that people be informed of them (Principles of Treatment and Care 6 A. e). Ironically, clients report entering the system voluntarily hoping they will find “someone to talk to”. Many cannot afford $90 an hour for psychological treatment or other private talking therapies. They soon discover that there is little or no counseling available. Not only is psychology not part of the Medicare system but the public health system openly admits to a lack of staff, including qualified psychiatrists and specialist nurses. Until the legal system gets some data on the benefits of alternative therapies it is likely it will continue to support the drug companies and the U.N. Principle that “a mental health facility shall have access to the same level of resources as any other health establishment” (14 1) will remain unrealised.

Can the person receive adequate treatment in a matter less restrictive of their freedom of decision and action? This is the fifth, final and most important factor for involuntary treatment - it is only justified if all options have been thoroughly explored; and the answer is no. Clients are quite entitled to suggest their own medical advisors and health care workers for a less restrictive alternative if they can. It is important to note that as well as discharging orders the Mental Health Review Board has the power to vary them, potentially making treatment more palatable for clients. Variation can be investigated through an appeal to the Board. Amendments to the Act that come into force in 2005 will require a treatment plan be developed and attached to the order which will be considered by the Board.

Hospitalisation is not to be treated casually and is not an accommodation option. It is worth noting that public patients are charged after 35 days. Whilst the client is in hospital workers play an invaluable role in visiting them, bringing personal clothes and belongings, identifying whether there are bills that need to be paid, ensuring children are picked up from school and in all ways assisting to avert allied legal crisis like making unnecessary administration orders or removing children from families.

Whilst there are people who criticise the Mental Health Act for being too strict about who it detains, there are others who criticise it for being too lenient. Given the oppressive nature of involuntary psychiatric treatment it is right that it be a tool of last resort. For all the mental health systems’ faults it has been effective in keeping perceived nuisances right in society where they belong. The responsibility is for all sectors, not just mental health, to protect this marginalized and politically powerless group under universal, internationally sanctioned principles. 

Useful Resources: 

An Advocates Guide to Conducting a Hearing  - Mental Health Legal Centre, 2004

Patient Rights – A self help guide to the Mental Health Act - Mental Health Legal Centre, 2003

Your Rights – Mental Illness and the Criminal Justice System in Victoria - Mental Health Legal Centre, 2002

Take Control: A guide to Powers of Attorney and Guardianship – Office of the Public Advocate and Victoria Legal Aid, 2002

United Nations Principles for the Protection of Persons with Mental Illness and for the Improvement of Mental Health Care – www.un.org
Disclaimer

The Mental Health Legal Centre disclaims any liability for action taken or not taken as a result of this information. We encourage readers to seek out legal advice and representation wherever possible.
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