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Foreword 
$V�VSHFLDOLVW�FRPPXQLW\�OHJDO�FHQWUHV�SUDFWLVLQJ�LQ�WKH�DUHD�RI�*XDUGLDQVKLS�
DQG�$GPLQLVWUDWLRQ��WKH�0HQWDO�+HDOWK�/HJDO�&HQWUH�,QF��DQG�9LOODPDQWD�
'LVDELOLW\�5LJKWV�/HJDO�6HUYLFH�,QF��DUH�RIWHQ�FDOOHG�XSRQ�WR�SURYLGH�VHFRQGDU\�
FRQVXOWDWLRQ�WR�SULYDWH�OHJDO�SUDFWLWLRQHUV��RWKHU�FRPPXQLW\�OHJDO�FHQWUH�
ODZ\HUV�DQG�UXUDO�9LFWRULD�/HJDO�$LG�ODZ\HUV���
:H�KDYH�IRXQG�WKDW�PDQ\�SUDFWLWLRQHUV�DUH�EHZLOGHUHG�E\�WKH�SURFHVV�RI�
DSSHDULQJ�LQ�WKH�XQIDPLOLDU�*XDUGLDQVKLS�DQG�$GPLQLVWUDWLRQ�MXULVGLFWLRQ�DW�
9&$7�DQG�UHSRUW�WKDW�WKH\�ODFN�NQRZOHGJH��SDUWLFXODUO\�LQ�UHODWLRQ�WR�
FRQVHQW��LQIRUPHG�GHFLVLRQ�PDNLQJ�DQG�WDNLQJ�LQVWUXFWLRQV��7KH�GHYHORSPHQW�
RI�WKH�*XDUGLDQVKLS�DQG�$GPLQLVWUDWLRQ�$GYRFDWHV·�*XLGH�DGGUHVVHV�WKLV�
LGHQWLILHG�QHHG�IRU�FRPSUHKHQVLYH�DQG�DFFHVVLEOH�LQIRUPDWLRQ�RQ�WKH�
DSSURDFK�WR�DGYRFDF\�DQG�WKH�ODZ�DQG�SURFHGXUH�UHOHYDQW�WR�WKH�MXULVGLFWLRQ��
7KH�$GYRFDWHV·�*XLGH�ZLOO��ZH�KRSH��EH�EHQHILFLDO�QRW�RQO\�WR�OHJDO�
SUDFWLWLRQHUV�EXW�DOVR�WR�WKH�ZLGHU�FRPPXQLW\�RI�9LFWRULDQV�ZKR�KDYH��RU�DUH�
ODEHOOHG�DV�KDYLQJ��D�GLVDELOLW\��
0HQWDO�+HDOWK�/HJDO�&HQWUH�,QF�� 9LOODPDQWD�'LVDELOLW\�5LJKWV�/HJDO�6HUYLFH�,QF��
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1. INTRODUCTION 

7KH�*XDUGLDQVKLS� /LVW� LV� ORFDWHG�ZLWKLQ� WKH� +XPDQ� 5LJKWV� 'LYLVLRQ� RI� WKH�
9LFWRULDQ�&LYLO�DQG�$GPLQLVWUDWLYH�7ULEXQDO��9&$7���$PRQJ�RWKHU�IXQFWLRQV��
LW�FRQGXFWV�KHDULQJV� WR�GHWHUPLQH�ZKHWKHU�D�SHUVRQ�ZLWK�D�GLVDELOLW\�VKRXOG�
KDYH�D�JXDUGLDQ�DQG�RU�DGPLQLVWUDWRU�DSSRLQWHG��7KHUH�LV�YHU\�OLWWOH�FDVH�ODZ�
VSHFLILF�WR�WKLV�MXULVGLFWLRQ��
7KLV� SXEOLFDWLRQ� LV� VSHFLILFDOO\� ZULWWHQ� IRU� DGYRFDWHV� UHSUHVHQWLQJ� D� SHUVRQ�
ZLWK�DQ�DOOHJHG�GLVDELOLW\��7KH�IRFXV�LV�RQ�UHSUHVHQWLQJ�WKH�SHUVRQ�ZKR�KDV�D�
GLVDELOLW\�RQ�WKHLU�LQVWUXFWLRQV�DQG�ZLVKHV���
7KH� DLP� RI� WKLV� SXEOLFDWLRQ� LV�� LQ� SDUW�� WR� LQFUHDVH� OHJDO� UHSUHVHQWDWLRQ� WR�
SHRSOH� ZLWK� DOOHJHG� GLVDELOLWLHV� ZKR� DUH� VXEMHFW� WR� DQ� DSSOLFDWLRQ� EHIRUH�
9&$7� DQG� WR� SURPRWH� HDFK� SHUVRQ·V� ULJKW� WR� DQ� DGYRFDWH� RI� FKRLFH�� ,W� LV�
FUXFLDO� LQ� WKLV� MXULVGLFWLRQ� WKDW� WKH� ODZ� LV� ULJRURXVO\�DSSOLHG� DQG� WHVWHG� DQG�
WKDW�9&$7�LV�DFFRXQWDEOH�DQG�SHRSOH·V�KXPDQ�ULJKWV�DUH�SURWHFWHG���
$OWKRXJK�WKLV�SXEOLFDWLRQ�LV�PDLQO\�IRU�OHJDO�DGYRFDWHV��LQ�PDQ\�FDVHV�D�QRQ�
OHJDO� DGYRFDWH� RU� VXSSRUW� SHUVRQ� PD\� DVVLVW� WKH� SHUVRQ� ZLWK� DQ� DOOHJHG�
GLVDELOLW\�� 7KH� JXLGH� LV� ZULWWHQ� LQ� DQ� DFFHVVLEOH� VW\OH� DQG� ZLOO� EH� ZLGHO\�
DYDLODEOH��7KH�JXLGH�UHIHUV�JHQHUDOO\�WR�¶DGYRFDWH·��PHDQLQJ�D�OHJDO�DGYRFDWH���
7KLV� FKDSWHU� RXWOLQHV� UHOHYDQW� OHJLVODWLRQ�� GHVFULEHV� WKH� WULEXQDO� ZKHUH�
GHFLVLRQV� DUH� PDGH� DQG� WKH� LVVXHV� LQYROYHG� LQ� WDNLQJ� LQVWUXFWLRQV�� 7KH�
IROORZLQJ�FKDSWHU�GHWDLOV�WKH�ODZ�UHODWLQJ�WR�JXDUGLDQVKLS�DQG�DGPLQLVWUDWLRQ��
DQG� VXEVHTXHQW� FKDSWHUV� GHVFULEH� SURFHGXUHV� EHIRUH�� GXULQJ� DQG� DIWHU�
KHDULQJV� LQ� WKH�9&$7�*XDUGLDQVKLS�/LVW��ZLWK�XVHIXO�KLQWV� IRU� DGYRFDWHV� DW�
HDFK� VWDJH�� &KDSWHU� �� KDV� LQIRUPDWLRQ� RQ� WKH� YDULRXV� HQGXULQJ� SRZHUV� RI�
DWWRUQH\�� ZKLFK� PD\� RIIHU� OHVV� UHVWULFWLYH� DOWHUQDWLYHV� JXDUGLDQVKLS� RU�
DGPLQLVWUDWLRQ� RUGHUV�� 7KH� ILQDO� FKDSWHU� OLVWV� RUJDQLVDWLRQV� WKDW� SURYLGH�
VHUYLFHV�DQG�DVVLVWDQFH�LQ�WKLV�DUHD��

THE LEGISLATION 

7KH�NH\� OHJLVODWLRQ� LQ� WKLV� MXULVGLFWLRQ� LV� WKH�*XDUGLDQVKLS� DQG�$GPLQLVWUDWLRQ�
$FW�������*$$���KRZHYHU��WKH�,QVWUXPHQWV�$FW������DQG�WKH�0HGLFDO�7UHDWPHQW�
$FW� ����� DOVR� DSSO\� WR� WKLV� MXULVGLFWLRQ�� +HDULQJV� E\� 9&$7� DUH� JRYHUQHG�
SULPDULO\� E\� WKH�9LFWRULDQ� &LYLO� DQG�$GPLQLVWUDWLYH� 7ULEXQDO� $FW� ����� �9&$7�
$FW����7KH�*XDUGLDQVKLS�/LVW�LV�ZLWKLQ�WKH�+XPDQ�5LJKWV�'LYLVLRQ�RI�9&$7���
7KH� SXUSRVH� RI� WKH� *$$� LV� ¶WR� HQDEOH� SHUVRQV� ZLWK� D� GLVDELOLW\� WR� KDYH� D�
JXDUGLDQ� RU� DGPLQLVWUDWRU� DSSRLQWHG� ZKHQ� WKH\� QHHG� D� JXDUGLDQ� RU�
                                                
1
 ,Q�WKH�FRQWH[W�RI�JXDUGLDQVKLS�DQG�DGPLQLVWUDWLRQ�RUGHUV��WKHVH�SURYLVLRQV�DUH�YDULHG�E\�WKH�
3URYLVLRQV�RI�6FKHGXOH����3DUW���9&$7�$FW���$OVR�QRWH�WKH�9LFWRULDQ�&LYLO�DQG�$GPLQLVWUDWLYH�
7ULEXQDO�5XOHV�������LQ�SDUWLFXODU�3DUW����ZKLFK�LV�FRQFHUQHG�ZLWK�WKH�*XDUGLDQVKLS�/LVW� 
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DGPLQLVWUDWRU·��� 2I� SDUWLFXODU� LPSRUWDQFH�� V�� ����� VWDWHV� WKDW� 3DUOLDPHQW·V�
LQWHQWLRQ�LV�WKDW�WKH�*$$�VKRXOG�EH�LQWHUSUHWHG��DQG�SRZHUV�XQGHU�WKH�*$$�
H[HUFLVHG��VR�WKDW��
�D� WKH�PHDQV�ZKLFK� LV� WKH� OHDVW�UHVWULFWLYH�RI�D�SHUVRQ·V� IUHHGRP�RI�GHFLVLRQ�DQG�

DFWLRQ�DV�LV�SRVVLEOH�LQ�WKH�FLUFXPVWDQFHV�LV�DGRSWHG��DQG�
�E� WKH�EHVW�LQWHUHVWV�RI�D�SHUVRQ�ZLWK�D�GLVDELOLW\�DUH�SURPRWHG��DQG�
�F� WKH�ZLVKHV�RI�D�SHUVRQ�ZLWK�D�GLVDELOLW\�DUH�ZKHUHYHU�SRVVLEOH�JLYHQ�HIIHFW�WR��
7KH� *$$� LV� GLVFXVVHG� LQ� PRUH� GHWDLO� LQ� &KDSWHU� ��� 7KH� /DZ� 5HODWLQJ� WR�
*XDUGLDQVKLS�DQG�$GPLQLVWUDWLRQ��

THE TRIBUNAL 

7KH� *XDUGLDQVKLS� /LVW� DW� 9&$7� PDNHV� JXDUGLDQVKLS� DQG� DGPLQLVWUDWLRQ�
RUGHUV� DQG� UHYLHZV� H[LVWLQJ� RUGHUV�� ,W� FDQ� VXVSHQG� PHGLFDO� SRZHUV�� DQG�
UHYRNH�RU�PDNH�RWKHU�RUGHUV�DERXW�HQGXULQJ�SRZHUV�RI�DWWRUQH\��
7\SLFDOO\��RQH�9&$7�PHPEHU�FRQGXFWV�D�KHDULQJ��9&$7�PHPEHUV�DUH�FKRVHQ�
IURP� D� ZLGH� YDULHW\� RI� SURIHVVLRQV� LQFOXGLQJ� ODZ�� PHGLFLQH�� VRFLDO� ZRUN��
SV\FKRORJ\�HWF��7KHUH�DUH�DSSUR[LPDWHO\����PHPEHUV��PRVWO\�VHVVLRQDO��ZKR�
SUHVLGH�RYHU�KHDULQJV���
7KH�PDLQ�KHDULQJ�YHQXH� IRU�9&$7� LV� LQ�0HOERXUQH��+RZHYHU��KHDULQJV� DUH�
XVXDOO\� VFKHGXOHG� DV� FORVH� DV� SRVVLEOH� WR� WKH� SODFH�ZKHUH� WKH� SHUVRQ� OLYHV��
&DVHV� DUH� KHDUG� LQ�0DJLVWUDWHV·� &RXUWV� EXLOGLQJV�� KRVSLWDOV�� QXUVLQJ� KRPHV�
DQG�RWKHU�YHQXHV�DV�UHTXLUHG��7KH�9&$7�ZHEVLWH�RXWOLQHV�ORFDWLRQ��GDWH�DQG�
WLPH�RI�KHDULQJV��6HH�ZZZ�YFDW�YLF�JRY�DX��
7KH� 9&$7� PHPEHU� FRQGXFWLQJ� WKH� KHDULQJ� KDV� WR� EH� VDWLVILHG� WKDW� WKH�
IROORZLQJ� FULWHULD� DUH� PHW� EHIRUH� VXEPLWWLQJ� D� SHUVRQ� ZLWK� DQ� DOOHJHG�
GLVDELOLW\�WR�D�JXDUGLDQVKLS�DQG�RU�DGPLQLVWUDWLRQ�RUGHU��

• 7KH�SHUVRQ�KDV�D�GLVDELOLW\��DQG�
• 7KH� SHUVRQ� LV� XQDEOH� E\� UHDVRQ� RI� WKH� GLVDELOLW\� WR� PDNH� UHDVRQDEOH�

MXGJPHQWV�LQ�UHVSHFW�RI�DOO�RU�DQ\�RI�WKH�PDWWHUV�UHODWLQJ�WR�WKHLU�SHUVRQ�
RU� FLUFXPVWDQFHV� LQ� UHODWLRQ� WR� JXDUGLDQVKLS� DQG� LQ� UHODWLRQ� WR�
DGPLQLVWUDWLRQ� LV� XQDEOH� WR�PDNH� UHDVRQDEOH� MXGJPHQWV� LQ� UHVSHFW� RI�
WKH�PDWWHUV�UHODWLQJ�WR�DOO�RU�SDUW�RI�WKHLU�HVWDWH��DQG�

• 7KH�SHUVRQ�LV�LQ�QHHG�RI�D�JXDUGLDQ�DQG�RU�DGPLQLVWUDWRU��DQG�
• 7KH�RUGHU�LV�LQ�WKH�EHVW�LQWHUHVWV�RI�WKH�SHUVRQ��DQG�
• 7KH�RUGHU�PXVW�EH�PDGH� LQ�D�ZD\�ZKLFK� LV� WKH� OHDVW� UHVWULFWLYH�RI� WKDW�

SHUVRQ·V� IUHHGRP� RI� GHFLVLRQ� DQG� DFWLRQ� DV� LV� SRVVLEOH� LQ� WKH�
FLUFXPVWDQFHV��

                                                
2 Section 1 (all references are to the GAA unless otherwise specified). 
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• 7KH� RUGHU� PXVW� WDNH� LQWR� DFFRXQW� WKH� ZLVKHV� RI� WKH� SHUVRQ� ZLWK� D�
GLVDELOLW\�ZKHUHYHU�SRVVLEOH���

7KHVH�FULWHULD�DUH�GLVFXVVHG�LQ�PRUH�GHWDLO�LQ�&KDSWHU����7KH�/DZ�5HODWLQJ�WR�
*XDUGLDQVKLS�DQG�$GPLQLVWUDWLRQ��

TAKING INSTRUCTIONS 

7KH� PRVW� LPSRUWDQW� SULQFLSOH� IRU� \RX� DV� DQ� DGYRFDWH� LV� WR� SURPRWH� WKH�
SHUVRQ·V�OHJDO�ULJKWV�E\�DFWLQJ�DFFRUGLQJ�WR�WKHLU�ZLVKHV�DQG�QRW�DFFRUGLQJ�WR�
ZKDW� \RX� SHUFHLYH� DV� WKHLU� EHVW� LQWHUHVWV�� ,W� LV� QRW� \RXU� UROH� DV� D�
ODZ\HU�DGYRFDWH� WR� DFW� LQ� WKH� SHUFHLYHG� EHVW� LQWHUHVWV� RI� WKH� SHUVRQ� RU� WR�
DGYRFDWH� IRU� WKH� EHVW� LQWHUHVWV� RI� WKH� SHUVRQ� DV� H[SUHVVHG� E\� WKH� JXDUGLDQ��
DGPLQLVWUDWRU�RU�IDPLO\��$V�ZLWK�HYHU\�OHJDO�FDVH��\RX�VKRXOG�GLVFXVV�WKH�OHJDO�
RSWLRQV�ZLWK�WKH�SHUVRQ�VR�WKH\�DUH�DEOH�WR�LQVWUXFW�\RX�DFFRUGLQJ�WR�WKHLU�RZQ�
QHHGV���
:KHQ�\RX�KDYH�DGYLVHG�WKH�SHUVRQ�RI�WKH�SRVVLEOH�OHJDO�UDPLILFDWLRQV�RI�WKHLU�
LQVWUXFWHG�FRXUVH�RI�DFWLRQ��LW�LV�LPSRUWDQW�WKDW�\RX�UHVSHFW�WKHLU�ULJKW�WR�PDNH�
WKHLU�RZQ�GHFLVLRQ�DERXW�WKHLU�FDVH��7KH�REOLJDWLRQ�RI�WKH�OHJDO�DGYRFDWH�LV�WR�
DFW�RQ� WKH� ODZIXO� LQVWUXFWLRQV�RI� WKHLU� FOLHQW�� ,Q�RUGHU� IRU� WKH�SHUVRQ� WR�JLYH�
LQVWUXFWLRQV� WKH\� PXVW� KDYH� JRRG� LQIRUPDWLRQ� DQG� DGYLFH�� 6RPHWLPHV� D�
SHUVRQ·V� GLVDELOLW\� PD\� FXUWDLO� WKHLU� DELOLW\� WR� SURYLGH� IXOO\� LQIRUPHG� DQG�
FRQVLGHUHG� LQVWUXFWLRQV��7KLV� LV�QRW�XQXVXDO�LQ� WKLV� MXULVGLFWLRQ�WKDW� LQYROYHV�
DQ� DVVHUWLRQ� WKDW� WKHUH� LV� VRPH� OHYHO� RI� LQFDSDFLW\�� ,Q� RWKHU� MXULVGLFWLRQV� D�
IDLOXUH� WR� REWDLQ� VXFK� LQVWUXFWLRQV� ZRXOG� UHVXOW� LQ� WKH� DSSRLQWPHQW� RI� D�
OLWLJDWLRQ�JXDUGLDQ��7KLV�LV�QRW�WKH�FDVH�KHUH��IRU�WZR�PDLQ�UHDVRQV���

• )LUVW��WKH�*$$�UHTXLUHV�WKDW�9&$7�EH�LQIRUPHG�RI�WKH�YLHZV�RU�ZLVKHV�
RI�WKH�SHUVRQ��7KH�UROH�RI�WKH�DGYRFDWH�LV�WR�PDNH�VXUH�WKDW�VXFK�YLHZV�
RU�ZLVKHV�DUH�SURSHUO\��IDLUO\�DQG�ZHOO�SUHVHQWHG�WR�9&$7��

• 6HFRQG�� D� SHUVRQ� KDV� D� ULJKW� WR� HTXDOLW\� EHIRUH� WKH� ODZ� DQG� WR� OHJDO�
UHSUHVHQWDWLRQ�� 7R� DSSRLQW� D� OLWLJDWLRQ� JXDUGLDQ� LQ� D� FDVH� ZKHUH� WKH�
YHU\�LVVXH�LQ�GLVSXWH�LV�FDSDFLW\�RI�WKH�SHUVRQ�LV�WR�SUH�MXGJH�WKH�FDVH�
DQG� WR� UHPRYH� WKH� SHUVRQ� IURP� HQJDJHPHQW� ZLWK� WKH� FRXUW� SURFHVV�
DERXW�WKLV�FHQWUDO�LVVXH��

CAPACITY 

,W�ZRXOG�EH�UDUH� WKDW�DQ�DGYRFDWH�ZRXOG�QRW�EH�DEOH� WR�UHSUHVHQW�D�SHUVRQ·V�
YLHZV� DQG� ZLVKHV�� ,W� PD\� KDSSHQ� ZKHQ� WKH� SHUVRQ� LV� XQFRQVFLRXV�� LW� PD\�
KDSSHQ� ZKHUH� WKH� SHUVRQ� LV� XQDEOH� WR� XQGHUVWDQG� WKH� QDWXUH� RI� WKH�
SURFHHGLQJV��+RZHYHU��HYHQ�LQ�WKH�ODWWHU�FDVH��WKH�DGYRFDWH�LV�HQWLWOHG�WR�WHVW�
WKH� DOOHJHG� ODFN� RI� FDSDFLW\� DQG� WHVW� WKH� HYLGHQFH�� :LWKRXW� LQVWUXFWLRQV��
KRZHYHU�� LW� LV� QRW� SRVVLEOH� WR� OHDG� HYLGHQFH� RU� DVVHUW� SRVLWLYH� HYLGHQFH�� $�
                                                
3 Sections 22, 46; also see s. 4 ,which sets out the objects of the GAA. 
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ODZ\HU�LQ�VXFK�FLUFXPVWDQFHV�KDV�D�GXW\�WR�WKH�SHUVRQ�DQG�WR�WKH�FRXUW��/D\�
DGYRFDWHV�DUH�QRW�ERXQG�E\�WKLV�GXW\���
&DSDFLW\�WR�LQVWUXFW�D�ODZ\HU�LV�D�GLIIHUHQW�TXHVWLRQ�WKDQ�ZKHWKHU�WKH�SHUVRQ�
KDV� FDSDFLW\� WR� PDQDJH� WKHLU� DIIDLUV�� $� SHUVRQ� ZLWK� DQ� DGPLQLVWUDWRU�
DSSRLQWHG� PD\� EH� DEOH� WR� JLYH� FOHDU� LQVWUXFWLRQV� DERXW� WKLV�� WKH� LPSDFW� RQ�
WKHLU�OLYHV��WKH�DSSURSULDWHQHVV�RI�WKH�RUGHU�DQG�YLDEOH�DOWHUQDWLYHV��
2QH� RI� WKH� PRVW� IUHTXHQW� FRQFHUQV� RI� WKRVH� RQ� JXDUGLDQVKLS� DQG�
DGPLQLVWUDWLRQ� RUGHUV� LV� WKDW� WKH� SHUVRQ·V� YLHZV� DUH� GLVUHJDUGHG�� /DZ\HUV�
KDYH� D� GXW\� WR� HQVXUH� WKDW� WKH� KHDULQJV� DUH� QRW� D� FRQWLQXDWLRQ� RI� WKLV�
H[SHULHQFH��
,W�LV�XS�WR�WKH�ODZ\HU�WR�RSWLPLVH�D�SHUVRQ·V�RSSRUWXQLW\�WR�PDNH�DQ�LQIRUPHG�
GHFLVLRQ��DQG�WR�DVFHUWDLQ��

• ZKDW�LQIRUPDWLRQ�LV�QHFHVVDU\�WR�DVVLVW�WKH�SHUVRQ�WR�PDNH�DQ�LQIRUPHG�
FKRLFH��

• ZKHWKHU� WKH�SHUVRQ� LV� DEOH� WR�XQGHUVWDQG� LQIRUPDWLRQ� UHOHYDQW� WR� WKH�
LVVXH�� &DQ� WKH\�ZHLJK� XS� WKH� ULVNV� DQG� EHQHILWV� RI� RSWLRQV"�2Q� WKLV�
EDVLV��DUH�WKH\�DEOH�WR�PDNH�D�GHFLVLRQ"��

7KH�KHDULQJ�FDQ�EH�YHU\�HPRWLRQDO�IRU�WKH�SHUVRQ��,W�PD\�EH�WKH�ILUVW�WLPH�WKH\�
KDYH�EHHQ�WR�D�FRXUW�URRP�DQG�WKH\�PD\�SUHVXPH�WKH\�KDYH�GRQH�VRPHWKLQJ�
ZURQJ��2WKHU�SHRSOH�PD\�KDYH�KDG�SUHYLRXV�XQVHWWOLQJ�H[SHULHQFHV�LQ�FRXUW�
DQG� PD\� EH� DSSUHKHQVLYH�� ([SODLQ� WKH� SURFHVV� WR� WKH� SHUVRQ� DQG� EH�
FRQVLGHUDWH�RI�WKHLU�QHHGV��,VVXHV�UHODWLQJ�WR�WKHLU�GLVDELOLW\�DQG�FDSDFLW\�PD\�
EH�GLVWXUELQJ� WR� WKH�SHUVRQ� DQG� WKH\�PD\�EHFRPH�YHU\�XSVHW� DW� DOOHJDWLRQV�
WKDW�DUH�EHLQJ�PDGH�E\�WUXVWHG�PHGLFDO�SUDFWLWLRQHUV��IDPLO\�DQG�IULHQGV��
,W�LV� LPSRUWDQW�WR� LQIRUP�9&$7�LQ�ZULWLQJ�WKDW�\RX�DUH�DFWLQJ�RQ�EHKDOI�RI�D�
SHUVRQ�DQG�UHTXHVW�WKDW�QRWLFHV�DUH�VHQW�WR�\RX���
0DQ\� UHSUHVHQWHG� SHUVRQV� EHOLHYH� WKLV� MXULVGLFWLRQ� KDV� DQ� DLU� RI� LQKHUHQW�
XQIDLUQHVV�� 3HRSOH�ZKR� DUH� QRWLILHG� RI� D� KHDULQJ� �LQFOXGLQJ� IDPLO\�� IULHQGV��
FDUHUV� DQG� FOLQLFLDQV�� PD\� KDYH� WKHLU� RZQ� LVVXHV�� DQG� XQIRUWXQDWHO\� WKHLU�
RSLQLRQV�PD\�FDUU\�JUHDW�ZHLJKW�DW�WKH�KHDULQJ��:LWK�UHODWLYH�HDVH�� LW�VHHPV��
DQ� DSSOLFDQW� FDQ� JHW� DQ� RUGHU�� DV� WKH� HYLGHQFH� LV� QRW� WHVWHG��$Q� DSSOLFDWLRQ�
IRUP�PD\�EH�VLPSO\�DFFRPSDQLHG�E\�D�PHGLFDO�UHSRUW�VWDWLQJ�WKDW�WKHUH�LV�D�
GLVDELOLW\�� EXW� FDSDFLW\� LV� QRW� DGGUHVVHG�� +RZHYHU�� WR� UHYHUVH� D� 7ULEXQDO�
GHFLVLRQ�D�VXSSRUWLYH�VSHFLDOLVW�RSLQLRQ�PD\�EH�UHTXLUHG��0HGLFDO�RSLQLRQ�LV�
XQGXO\�ZHLJKWHG�DQG�KDUG�WR�UHEXW���
7KH�VSLULW�RI�WKH�$FW�LV�WR�PRYH�D�SHUVRQ�WRZDUGV�LQGHSHQGHQFH��DQG�LI�WKHUH�LV�
D� FRPPLWPHQW� IURP� WKH� JXDUGLDQ� RU� DGPLQLVWUDWRU� WR� DVVLVW� WKH� SHUVRQ�
WRZDUGV�WKLV�JRDO�WKLV�FDQ�EH�D�VLJQLILFDQW�RXWFRPH�RI�WKH�KHDULQJ��
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2. LAW RELATING TO GUARDIANSHIP 
AND ADMINISTRATION 

BACKGROUND – A HUMAN RIGHTS PERSPECTIVE 

7KH� *XDUGLDQVKLS� DQG� $GPLQLVWUDWLRQ� %RDUG� ZDV� ILUVW� HVWDEOLVKHG� LQ� �����
XQGHU�WKH�*XDUGLDQVKLS�DQG�$GPLQLVWUDWLRQ�%RDUG�$FW�������*$%$��DIWHU�D�VHULHV�
RI� FRPPLWWHHV� ZHUH� VHW� XS� WR� UHYLHZ� WKH� OHJDO� QHHGV� RI� SHRSOH�ZKR� KDG� D�
GLVDELOLW\��7KH�FDWDO\VW�IRU�FKDQJH�ZDV�$XVWUDOLD�EHFRPLQJ�D�VLJQDWRU\�WR�WKH�
8�1�'HFODUDWLRQ� RI� WKH�5LJKWV� RI�0HQWDOO\�5HWDUGHG�3HUVRQV� ������� DQG� WKH�8�1�
'HFODUDWLRQ� RI� 'LVDEOHG� 3HUVRQV� �������� ����� ZDV� WKH� ,QWHUQDWLRQDO� <HDU� RI� WKH�
'LVDEOHG� 3HUVRQ� DQG�SURYLGHG� WKH� IRFXV� IRU� WKH� GRPHVWLF� LPSOHPHQWDWLRQ� RI�
WKLV� FRPPLWPHQW��'XULQJ� WKH� ����V� WKHUH�ZDV� VLJQLILFDQW� OHJLVODWLYH� UHIRUP��
LQFOXGLQJ�WKH�*$%$��DIIHFWLQJ�WKH�ULJKWV�RI�SHRSOH�ZLWK�D�GLVDELOLW\��
,VVXHV�DQG�FRQFHUQV�H[SUHVVHG�E\�WKH�FRPPXQLW\�DQG�GLVDELOLW\�DGYRFDWHV�OHG�
WR� WKH� FUHDWLRQ� RI� WKH� 0LQLVWHUV·� &RPPLWWHH� RQ� 5LJKWV� DQG� 3URWHFWLYH�
/HJLVODWLRQ� IRU� ,QWHOOHFWXDOO\� +DQGLFDSSHG� 3HUVRQV� �NQRZQ� DV� WKH� &RFNV�
&RPPLWWHH�� LQ� ������$OWKRXJK� WKH�&RPPLWWHH�ZDV� FRPPLVVLRQHG� WR� ORRN� DW�
WKH�QHHGV�RI�SHRSOH�ZLWK� LQWHOOHFWXDO�GLVDELOLWLHV�� LWV� WHUPV�RI� UHIHUHQFH�ZHUH�
ODWHU�H[WHQGHG�WR�FRYHU�RWKHU�GLVDELOLWLHV��
,W� ZDV� ZLGHO\� DFNQRZOHGJHG� WKDW� VHUYLFH� GHOLYHU\� WR� SHRSOH� ZLWK� DQ�
LQWHOOHFWXDO�GLVDELOLW\�QHHGHG�UHIRUP��DV�GLG�JXDUGLDQVKLS�ODZ��ZLWK�FRPPRQ�
ODZ�JXDUGLDQVKLS�ODZV�EHLQJ�LQDFFHVVLEOH��H[SHQVLYH�DQG�UHVWULFWLYH���
)URP�LWV�SUHVHQWDWLRQ�LQ�'HFHPEHU�������WKH�&RFNV�&RPPLWWHH�5HSRUW�HQMR\HG�
PLQLVWHULDO��SXEOLF�DQG�SDUOLDPHQWDU\�VXSSRUW��DQG�WKH�*$%$�ZDV�SDVVHG�E\�
WKH�9LFWRULDQ�3DUOLDPHQW�LQ�������7KH�GLVDELOLW\�DGYRFDF\�VHFWRU�HPEUDFHG�WKH�
OHJLVODWLRQ� DV� DFNQRZOHGJLQJ� WKH� ULJKWV� RI� SHRSOH� ZLWK� GLVDELOLWLHV� WR� HTXDO�
SDUWLFLSDWLRQ��DQG�DV�D�VLJQLILFDQW�UHIRUP�LQ�WKH�PRYH�DZD\�IURP�LQVWLWXWLRQDO�
FDUH�� 7KH�$FW�� DV� LW� HPHUJHG�� HPEUDFHG� D� IXQFWLRQDO�� QRW� D�PHGLFDO�� WHVW� IRU�
ZKHQ�DQ�RUGHU�LV�QHHGHG.  

7KH�*$%$�ZDV�LQWURGXFHG�LQ�FRQMXQFWLRQ�ZLWK�WKH�0HQWDO�+HDOWK�$FW������DQG�
WKH�,QWHOOHFWXDOO\�'LVDEOHG�3HUVRQV·�6HUYLFHV�$FW�������DQG�IROORZHG�E\�WKH�6WDWH�
7UXVWHHV�&RUSRUDWLRQ�RI�9LFWRULD�$FW�������7KHVH�IRXU�$FWV�UHSUHVHQWHG�D�UDIW�RI�
OHJLVODWLRQ�DGGUHVVLQJ�WKH�OHJDO�ULJKWV�RI�SHRSOH�ZLWK�GLVDELOLWLHV��,Q�DGGLWLRQ��
V������RI�WKH�,QVWUXPHQWV�$FW������JDYH�WKH�*XDUGLDQVKLS�%RDUG�MXULVGLFWLRQ�WR�
UHYRNH�HQGXULQJ�SRZHUV�RI�DWWRUQH\���
,Q�$SULO������WKH�0HGLFDO�7UHDWPHQW��(QGXULQJ�3RZHU�RI�$WWRUQH\��$FW������ZDV�
SDVVHG�� DPHQGLQJ� WKH� 0HGLFDO� 7UHDWPHQW� $FW� ����� DQG� SURYLGLQJ� IRU�
FRPSHWHQW� DGXOWV� WR� DSSRLQW� DQ� DJHQW� WR� PDNH� GHFLVLRQV� RQ� EHKDOI� RI� WKH�
SHUVRQ� LI� WKH\� EHFDPH� LQFRPSHWHQW. Together, WKHVH� UHIRUPV� VRXJKW� WR�PHHW�
H[LVWLQJ�DQG�HPHUJLQJ�VRFLDO�QHHGV�DQG�WR�VWULNH�D�EDODQFH�EHWZHHQ�WKH�HWKLFDO�
YDOXHV�RI�DXWRQRP\��FKRLFH��DQG�SDWHUQDOLVP��SURWHFWLRQ). 
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$IWHU� D� PDMRU� UHYLHZ� RI� WULEXQDOV� LQ� WKH� ODWH� ����V� WKH� *XDUGLDQVKLS� DQG�
$GPLQLVWUDWLRQ�%RDUG�ZDV�DEROLVKHG�DQG�LWV�UROH�FRQIHUUHG�RQ�9&$7�LQ��������
7KH� UHQDPHG�*XDUGLDQVKLS� DQG� $GPLQLVWUDWLRQ� $FW� ����� �*$$�� JRYHUQV� WKLV�
MXULVGLFWLRQ�� 7KH� *$$� FUHDWHG� WKH� 2IILFH� RI� WKH� 3XEOLF� $GYRFDWH� DQG� WKH�
9&$7�$FW� FUHDWHG� WKH�*XDUGLDQVKLS�/LVW��7KH�*XDUGLDQVKLS�/LVW� VLWV�ZLWKLQ�
9&$7�XQGHU�WKH�JXLGDQFH�RI�D�'HSXW\�3UHVLGHQW�RI�9&$7�ZLWK�DW� OHDVW�ILYH�
\HDUV�H[SHULHQFH�DV�D�GXO\�TXDOLILHG�ODZ\HU��ZKR�LV�UHVSRQVLEOH�IRU�WKH�GD\�WR�
GD\�PDQDJHPHQW�RI�WKH�OLVW���

WHAT IS A GUARDIAN? WHAT IS AN ADMINISTRATOR? 

*XDUGLDQV��*XDUGLDQV�PDNH�GHFLVLRQV�DERXW�OLIHVW\OH�LVVXHV��7\SLFDO�GHFLVLRQV�
ZKLFK�PD\� EH�PDGH� E\� JXDUGLDQV� LQFOXGH�GHFLVLRQV� UHODWLQJ� WR� KHDOWK� FDUH��
DFFRPPRGDWLRQ��HPSOR\PHQW�DQG�DFFHVV�WR�VHUYLFHV�DQG�SHRSOH����
$GPLQLVWUDWRUV�� $GPLQLVWUDWRUV� PDNH� GHFLVLRQV� LQ� UHODWLRQ� WR� OHJDO� DQG�
ILQDQFLDO� PDWWHUV� ²� LQFOXGLQJ� DFFHVV� E\� WKH� SHUVRQ� WR� WKHLU� PRQH\�� WKH�
PDQDJHPHQW�RI�LQYHVWPHQWV��VDOH�RI�SURSHUW\�RU�SD\LQJ�RI�ELOOV����

LEGAL THRESHOLD 

%HIRUH�DSSRLQWLQJ�D�JXDUGLDQ�DQG�RU�DGPLQLVWUDWRU�9&$7�PXVW�EH�VDWLVILHG�
WKDW��

• WKH�SHUVRQ�KDV�D�GLVDELOLW\��DQG�
• WKH\� DUH� XQDEOH� E\� UHDVRQ� RI� WKLV� GLVDELOLW\� WR� PDNH� UHDVRQDEOH� MXGJPHQWV�

DERXW�WKHLU�SHUVRQ�RU�FLUFXPVWDQFHV�RU�LQ�UHODWLRQ�WR�DQ�DGPLQLVWUDWLRQ�
RUGHU��WKHLU�HVWDWH��DQG�

• WKH\�QHHG�D�JXDUGLDQ�DQG�RU�DGPLQLVWUDWRU��DQG�
• LW�LV�LQ�WKH�SHUVRQ·V�EHVW�LQWHUHVW�WKDW�D�JXDUGLDQ�DQG�RU�DGPLQLVWUDWRU�LV�

DSSRLQWHG��DQG�
• WKH�RUGHU�LV�PDGH�LQ�D�ZD\�ZKLFK�LV�WKH�OHDVW�UHVWULFWLYH�RI�WKDW�SHUVRQ·V�

IUHHGRP�RI�GHFLVLRQ�DQG�DFWLRQ�DV�LV�SRVVLEOH�LQ�WKH�FLUFXPVWDQFHV��DQG�
• WKH�RUGHU�WDNHV�LQWR�DFFRXQW�WKH�ZLVKHV�RI�WKH�SHUVRQ�ZKHUHYHU�SRVVLEOH���

                                                
4
 Tribunals and Licensing Authorities (Miscellaneous Amendments) Act 1998. 

5
 See generally Good Guardianship: A guide for guardians appointed under the Guardianship and 

Administration Act, OPA 2005. 
6
 See generally Administration: A guide for people appointed as administrators under the 

Guardianship and Administration Act 1986, OPA 2002. $GPLQLVWUDWLRQ�RUGHUV�DUH�UHJXODWHG�E\�
3DUW���RI�WKH�*$$� 
7 Sections 22, 46; also see s. 4, which sets out the objects of the GAA. 
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DISABILITY 

�¶'LVDELOLW\·�LV�GHILQHG�WR�PHDQ�LQWHOOHFWXDO�LPSDLUPHQW��PHQWDO�GLVRUGHU��EUDLQ�
LQMXU\�� SK\VLFDO� GLVDELOLW\� RU� GHPHQWLD��� 1RWH� WKDW� WKH� SHUVRQ·V� LQDELOLW\� WR�
PDNH� UHDVRQDEOH� MXGJPHQWV� PXVW� EH� E\� UHDVRQ� RI� WKH� GLVDELOLW\�� 0HGLFDO�
UHSRUWV�KDYH�WR�EH�SURYLGHG�WR�9&$7�DV�HYLGHQFH�RI�D�GLVDELOLW\��
,W�LV�SUXGHQW�IRU�\RX�DV�WKH�DGYRFDWH�WR�FKHFN�WKH�GDWH�RI�WKH�PHGLFDO�UHSRUW�
VXEPLWWHG�WR�9&$7�LQ�UHODWLRQ�WR�GLVDELOLW\��$�UHSRUW�ZULWWHQ��IRU�H[DPSOH��LQ�
UHODWLRQ�WR�D�SHUVRQ·V�PHQWDO�LOOQHVV�ILYH�\HDUV�DJR�PD\�QR�ORQJHU�EH�UHOHYDQW�
RU�DSSOLFDEOH�WR�WKHLU�FXUUHQW�PHQWDO�VWDWH��
'LVDELOLW\� FDQ� DOVR� EH� GHYHORSPHQWDO� DQG� SHULRGLF�� )RU� H[DPSOH�� D� SHUVRQ�
ZLWK�D�PHQWDO�LOOQHVV�PD\�RQO\�KDYH�D�GLVDELOLW\�IRU�D�FHUWDLQ�SHULRG�RI�WLPH��

&$6(�(;$03/(�
0U�$�KDV�D�PHQWDO�LOOQHVV��,Q������KH�ZDV�DGPLWWHG�WR�D�SV\FKLDWULF�IDFLOLW\��
:KLOH�KH�ZDV�LQ�KRVSLWDO�FRQFHUQV�ZHUH�UDLVHG�DERXW�KLV�DELOLW\�WR�PDQDJH�
KLV� ILQDQFHV�� $Q� DSSOLFDWLRQ� ZDV� PDGH� E\� WKH� KRVSLWDO� VRFLDO� ZRUNHU�
UHTXHVWLQJ� WKH� DSSRLQWPHQW� RI� DQ� DGPLQLVWUDWRU�� $Q� DGPLQLVWUDWRU� ZDV�
DSSRLQWHG��$QQXDO�UHDVVHVVPHQWV�ZHUH�KHDUG�DW�WKH������DQG���\HDU�PDUN��
6KRUWO\�DIWHU�WKH�UHDSSRLQWPHQW�RI�WKH�DGPLQLVWUDWRU�IRU�WKH�WKLUG�WLPH�0U�
$�FRQWDFWHG�D�ODZ\HU��+H�GLG�QRW�EHOLHYH�KH�UHTXLUHG�WKH�DVVLVWDQFH�RI�DQ�
DGPLQLVWUDWRU��$�FRS\�RI�KLV�ILOH�ZDV�UHTXHVWHG�LQ�ZULWLQJ��7KH�ILOH�VKRZHG�
WKDW� VDYH� IRU� WKH� RULJLQDO� �����PHGLFDO� UHSRUW� QR� DGGLWLRQDO� LQIRUPDWLRQ�
ZDV�RQ�WKH�ILOH�UHODWLQJ�WR�KLV�PHGLFDO�FRQGLWLRQ�DQG�DELOLW\�WR�PDQDJH�KLV�
ILQDQFHV�� 7KH� ILUVW� VWHS� ZDV� WR� REWDLQ� XS�WR�GDWH� PHGLFDO� LQIRUPDWLRQ�
FRQILUPLQJ� VWDELOLW\� RI�PHQWDO� LOOQHVV� DQG� DELOLW\� WR�PDQDJH� ILQDQFHV�� $�
UHDVVHVVPHQW�ZDV� VFKHGXOHG�RQ� WKH� EDVHV� RI� WKH�SHUVRQ�KDYLQJ� IDLOHG� WR�
DWWHQG� WKH� SUHYLRXV� UHDVVHVVPHQW� DQG� WKH� QHZ� PHGLFDO� HYLGHQFH�� 7KH�
DGPLQLVWUDWLRQ� RUGHU� ZDV� UHYRNHG� RQ� WKH� JURXQGV� RI� WKH� QHZ� PHGLFDO�
HYLGHQFH� WKDW� VKRZHG�0U� $·V�PHQWDO� LOOQHVV� KDG� VWDELOLVHG� DQG� KH� ZDV�
QRZ�DEOH�WR�PDQDJH�KLV�DIIDLUV��

IS UNABLE TO MAKE REASONABLE JUDGMENTS  

$�GHFLVLRQ�RQ�ZKHWKHU�WKH�SHUVRQ�LV�XQDEOH�E\�UHDVRQ�RI�WKH�GLVDELOLW\�WR�PDNH�
UHDVRQDEOH�GHFLVLRQV�UHTXLUHV�9&$7�WR�DVVHVV�WKH�LPSDFW�RI�WKH�GLVDELOLW\�RQ�
WKH� SHUVRQ·V� FDSDFLW\� WR� PDNH� GHFLVLRQV�� 9&$7� ZLOO� UHO\� RQ� SURIHVVLRQDO�
DVVHVVPHQWV�DQG�HYLGHQFH�IURP�IDPLO\�DQG�IULHQGV��7KHVH�DUH�VXEMHFWLYH�YLHZV�
DQG�PD\�EH�EDVHG�RQ�KHDUVD\�DQG�VSHFXODWLRQ���
7R� UHEXW� WKHVH� DVVHVVPHQWV�� WDQJLEOH� HYLGHQFH� ZLOO� DVVLVW�� ([SORUH� ZLWK� WKH�
SHUVRQ� ZKDW� WKH\� FDQ� DQG� FDQQRW� GR�� KRZ� WKH\� PDQDJH� GDLO\� OLIH�� ZKDW�
DVVLVWDQFH�WKH\�UHTXLUH�DQG�KRZ�WKH\�RUJDQLVH�WKLV��:KDW�HYLGHQFH�LV�UHOHYDQW�
ZLOO�GHSHQG�WR�VRPH�H[WHQW�RQ�WKH�W\SH�RI�DSSOLFDWLRQ�EHLQJ�KHDUG��2EWDLQ�DQ�
LQGHSHQGHQW� UHSRUW� WKDW� DVVHVVHV� WKH� SHUVRQ·V� DELOLW\� WR� PDQDJH� GLIIHUHQW�
                                                
8 Section 3(1). 
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WDVNV��)RU�H[DPSOH��DV�VWDWHG�DERYH��DQ�RFFXSDWLRQDO� WKHUDSLVW�FDQ�DVVHVV� WKH�
SHUVRQ·V�DELOLW\�WR�PDQDJH�DOO�DFWLYLWLHV�RI�GDLO\�OLYLQJ��$�ILQDQFLDO�FRXQVHOORU�
FDQ�RIIHU�VXSSRUW�DQG�DVVLVW�WKH�SHUVRQ�WR�ZRUN�RXW�ZD\V�WR�SD\�ELOOV��ZKLOH�D�
VSHHFK� SDWKRORJLVW� FDQ� DVVLVW� ZLWK� FRPSUHKHQVLRQ� DQG� GHYLVH� ZD\V� WR�
FRPPXQLFDWH�� 1HLJKERXUV�� IULHQGV�� IDPLO\� DQG� KRPH� KHOS� ZRUNHUV� FDQ�
SURYLGH� EDFNJURXQG� DV� WR� KRZ� WKH� SHUVRQ�PDQDJHV� YDULRXV� WDVNV�� $VN� WKH�
SHUVRQ�DERXW�DQ\RQH� WKH\� WKLQN�PD\�EH�VXSSRUWLYH�DQG� LI�\RX�FDQ�VSHDN� WR�
WKHP�WR�VHH�KRZ�WKH\�PD\�DVVLVW���
,W� LV� DOVR� LPSRUWDQW� WR� UHPHPEHU� WKDW� WKH� SHUVRQ�ZKR� LV� WKH� VXEMHFW� RI� WKH�
KHDULQJ� FDQ�EH� D� YHU\�SHUVXDVLYH�ZLWQHVV� DQG� WKH\� FDQ� WKHPVHOYHV�SURGXFH�
HYLGHQFH�WR�VKRZ�ZKDW�WKH\�KDYH�GRQH�WR�PDQDJH�WKHLU�DIIDLUV���
,W� VKRXOG� QRW� EH� SUHVXPHG� WKDW� EHFDXVH� D� SHUVRQ� KDV� D� GLVDELOLW\�� WKH\� DUH�
XQDEOH�WR�PDNH�UHDVRQDEOH�MXGJPHQWV�EHFDXVH�RI�WKH�GLVDELOLW\���

WHAT IS REASONABLE? 

,W� LV�KHOSIXO�WR�DVN��ZKDW�ZRXOG�EH�D�UHDVRQDEOH� MXGJPHQW� IRU�D�SHUVRQ�ZKR�
GRHV�QRW�KDYH�D�GLVDELOLW\� LQ� WKH�VDPH�VLWXDWLRQ"�:K\� LV� LW�GLIIHUHQW� IRU� WKLV�
SHUVRQ"�,V�LW�D�SUREOHP�IRU�WKHP"�,I�QRW�IRU�WKHP��ZKRVH�SUREOHP�LV�LW"�:KDW�
VWHSV�KDYH�EHHQ�WDNHQ�WR�UHVROYH�WKH�SUREOHP"�:KDW�VWHSV�RXJKW�WR�EH�WDNHQ"�
,QFDSDFLW\� WR� PDNH� GHFLVLRQV� PXVW� EH� UHODWHG� WR� GLVDELOLW\�� 9&$7� LV� QRW� D�
YHKLFOH� IRU� LQWHUIHUHQFH� LQ� WKH� DIIDLUV� RI� SHRSOH� ZKR� VLPSO\�PDNH� HUURUV� RI�
MXGJPHQW� RU� DUH� XQZLVH� GHFLVLRQ� PDNHUV�� 6HUYLFH� SURYLGHUV� DQG� IDPLO\�
PHPEHUV� PLJKW� DSSO\� IRU� DQ� DGPLQLVWUDWRU�� LQ� RUGHU� WR� OLPLW� WKH� SHUVRQ·V�
LQFRPH�� WR� VWRS� WKHP�GULQNLQJ�� XVLQJ� GUXJV� RU� JDPEOLQJ�� 6XFK� DSSOLFDWLRQV�
DUH�QRW�DSSURSULDWH�XQOHVV� WKH�SHUVRQ�E\�UHDVRQ�RI� WKHLU�DOOHJHG�GLVDELOLW\� LV�
PDNLQJ� XQUHDVRQDEOH� GHFLVLRQV�� /DZ\HUV� ZLOO� QHHG� LQVWUXFWLRQV� DERXW� WKH�
SHUVRQ·V� OLIHVW\OH� DQG� FKRLFHV�� ,W� LV� KHOSIXO� WR� NQRZ� RI� WKHLU� OLIHVW\OH� DQG�
DFWLYLWLHV� SULRU� WR� WKH� DOOHJHG� GLVDELOLW\� VR� WKDW� LW� FDQ� EH� DUJXHG� WKDW� WKH�
SHUVRQ·V�GLVDELOLW\�LV�QRW�UHOHYDQW�WR�WKHVH�FKRLFHV��
5HDVRQDEOHQHVV� ZLOO� KDYH� GLIIHUHQW� PHDQLQJV� WR� SHRSOH� RI� GLIIHUHQW�
JHQHUDWLRQV��JHQGHU�DQG�EDFNJURXQG�� ,W�PXVW� DOORZ� IRU� HFFHQWULFLW\�� FXOWXUDO�
GLYHUVLW\� DQG� D� UDQJH� RI� HWKLFDO� YLHZSRLQWV��$JDLQ�� \RX�ZLOO� EH� DVVLVWHG� E\�
REWDLQLQJ�LQGHSHQGHQW�DVVHVVPHQWV�RI�WKHVH�LVVXHV��
7KH� SUHFLVH� WHVW� IRU� ZKHWKHU� D� SHUVRQ� LV� ¶XQDEOH·� WR� PDNH� UHDVRQDEOH�
MXGJPHQWV� LV� XQFOHDU�� DQG� WKH� 6XSUHPH� &RXUW� KDV� VWDWHG� WKDW� LW� ZRXOG� EH�
GHVLUDEOH�IRU�9&$7�WR�FRQVLGHU�WR�ZKDW�H[WHQW�WKH�SHUVRQ�PXVW�EH�¶XQDEOH�WR�
PDNH� UHDVRQDEOH� MXGJPHQWV·� DQG� ZKDW� PD\� DPRXQW� WR� D� ¶UHDVRQDEOH·�
MXGJPHQW��� 7KH� WHVW� GRHV� QRW� UHTXLUH� WRWDO� DQG� FRPSOHWH� ¶LQFDSDFLW\·�� RU�
VRPHWKLQJ� VLPLODU�� 2Q� WKH� RWKHU� KDQG�� ZKHWKHU� WKH� GLVDELOLW\� DIIHFWV� RU�
¶GLPLQLVKHV·� WKH� SHUVRQ·V� FDSDFLW\� WR� PDNH� UHDVRQDEOH� GHFLVLRQV� ZRXOG� EH�
                                                
9
 XYZ v State Trustees Limited & Anor [2006] VSC 444 at [71] per Cavanough J.  Note: The matter 

was remitted to VCAT. At the rehearing [XYZ (Guardianship) [2007] VCAT 1196 (29 June 2007)], 

VCAT ordered that the administration order be revoked. 
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VHWWLQJ� WKH� VWDQGDUG� WRR� ORZ���� 7KHUH� LV� RELWHU� GLFWD� WKDW� WKH� DSSURSULDWH� WHVW�
PD\�EH�ZKHWKHU�WKH�SHUVRQ·V�FDSDFLW\�LV�¶ODFNLQJ�RU�VHYHUHO\�LPSDLUHG·����

&$6(�(;$03/(�
0U�%�KDV�D�KLVWRU\�RI� HQFRXQWHUV�ZLWK� WKH�PHQWDO�KHDOWK�V\VWHP�DQG�WKH�
SROLFH�� %HFDXVH� RI� KLV� GLDJQRVLV� RI� GHSUHVVLRQ� DQ[LHW\� DQG� SHUVRQDOLW\�
GLVRUGHU�KH� LV�VXSSRUWHG�DQG�WUHDWHG�E\�WKH�ORFDO�0HQWDO�+HDOWK�6HUYLFH��
WKH�SROLFH�DWWHQG�KLP�ZKHQ�KH�VHOI�KDUPV��ZKLFK�KDSSHQV�IUHTXHQWO\��0U�
%� KDV� DOFRKRO� GHSHQGHQFH�� ODUJHO\� EHFDXVH� KH� VHOI� PHGLFDWHV�� +LV� FDVH�
PDQDJHU�IRUPHG�WKH�YLHZ�WKDW�KLV�GULQNLQJ�H[DFHUEDWHV�VHOI�KDUP��0U�%�LV�
RQ�WKH�GLVDELOLW\�VXSSRUW�SHQVLRQ��DW�WLPHV�KH�KDG�IDOOHQ�EHKLQG�ZLWK�KLV�
UHQW� DQG� ELOOV��+RZHYHU�� KH� DUUDQJHG� WR� VHH� D� ILQDQFLDO� FRXQVHOORU�� ZKR�
DVVLVWHG� KLP� ZLWK� EXGJHWLQJ�� SD\LQJ� RII� KLV� GHEWV� DQG� GLUHFW� FUHGLWLQJ�
SKRQH�DQG�XWLOLWLHV��+LV�FDVH�PDQDJHU�DSSOLHG�WR�KDYH�6WDWH�7UXVWHHV�/WG�
DSSRLQWHG�DV�0U�%·V�DGPLQLVWUDWRU�DQG�VWDWHG�RQ�WKH�DSSOLFDWLRQ�IRUP�WKDW�
0U� %� KDG�PRQH\� SUREOHPV� DQG� VSHQW� KLV� VDYLQJV� RQ� DOFRKRO� LQVWHDG� RI�
ELOOV�� 7KH� ILQDQFLDO� FRXQVHOORU� SURYLGHG� HYLGHQFH� WKDW� KH�ZDV�PDQDJLQJ�
ZHOO�� UHVROYLQJ� RXWVWDQGLQJ� GHEW� LVVXHV� DQG� EXGJHWLQJ� FDUHIXOO\�� $W� WKH�
KHDULQJ� LW�ZDV� DSSDUHQW� WKDW� WKH� FDVH�PDQDJHU�ZDV� FRQFHUQHG�DERXW�KLV�
XVH�RI�DOFRKRO�DQG�ZDQWHG�DQ�DGPLQLVWUDWRU�WR� OLPLW�KLV�VSHQGLQJ�PRQH\�
WR�SUHYHQW�KLP�IURP�GULQNLQJ��7KH�ILQDQFLDO�FRXQVHOORU�SURYLGHG�D�OHQJWK\�
UHSRUW�RI�KLV�LQYROYHPHQW�ZLWK�0U�%�RYHU���\HDUV��+RZHYHU��WKLV�HYLGHQFH�
ZDV�QRW�UHJDUGHG�E\�9&$7�DV�VLJQLILFDQW�DQG�D�JUHDWHU�ZHLJKW�ZDV�SODFHG�
RQ� WKH� HYLGHQFH� RI� WKH� GRFWRU� DQG� FDVH�PDQDJHU��$Q� DGYRFDWH� DWWHQGHG�
DQG�WKH�PDWWHU�ZDV�DGMRXUQHG�SHQGLQJ�DQ�LQGHSHQGHQW�DVVHVVPHQW�RI�0U�
%·V�EXGJHWLQJ�DQG�VHOI�KHOS�VNLOOV��WR�DVVXUH�9&$7�WKDW�KH�FRXOG�PDQDJH�
KLV�RZQ�ILQDQFLDO�DIIDLUV��0XFK�RI�WKH�KHDULQJ�IRFXVHG�RQ�0U�%·V�GULQNLQJ�
DQG� WKH� DGYRFDWH� PDGH� VXEPLVVLRQV� WKDW� WKH� $FW� ZDV� QRW� WR� FRQWURO�
EHKDYLRXU�DQG�WKDW� WKHUH�ZDV�QR�HYLGHQFH�WKDW�0U�%·V�GLVDELOLW\�DIIHFWHG�
KLV�FKRLFH�WR�GULQN��ZKLFK�LV�KLV�ULJKW��9&$7�GLVPLVVHG�WKH�DSSOLFDWLRQ��

IS THERE A NEED FOR A GUARDIAN OR ADMINISTRATOR? 

*XDUGLDQ��
,Q�GHWHUPLQLQJ�ZKHWKHU�RU�QRW�D�SHUVRQ�LV�LQ�QHHG�RI�D�JXDUGLDQ�9&$7�PXVW�
FRQVLGHU��

�D� ZKHWKHU� WKH�QHHGV�RI� WKH�SHUVRQ� LQ�UHVSHFW�RI�ZKRP�WKH�DSSOLFDWLRQ� LV�
PDGH� FRXOG� EH� PHW� E\� RWKHU� PHDQV� OHVV� UHVWULFWLYH� RI� WKH� SHUVRQ·V�
IUHHGRP�RI�GHFLVLRQ�DQG�DFWLRQ��DQG�

�E� WKH� ZLVKHV� RI� DQ\� QHDUHVW� UHODWLYHV� RU� RWKHU� IDPLO\� PHPEHUV� RI� WKH�
SURSRVHG�UHSUHVHQWHG�SHUVRQ��DQG�

�F� WKH�GHVLUDELOLW\�RI�SUHVHUYLQJ�H[LVWLQJ�IDPLO\�UHODWLRQVKLSV����
                                                
10

 XYZ at [42] per Cavanough J. 
11

 XYZ at [72] per Cavanough J, citing Report of the Minister’s Committee on Rights and Protective 

Legislation for Intellectually Handicapped Persons (1982). 
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$GPLQLVWUDWRU��
,Q�GHWHUPLQLQJ�ZKHWKHU�RU�QRW�D�SHUVRQ�LV�LQ�QHHG�RI�DQ�DGPLQLVWUDWRU�9&$7�
PXVW�FRQVLGHU���

�D�� ZKHWKHU� WKH�QHHGV�RI� WKH�SHUVRQ� LQ�UHVSHFW�RI�ZKRP�WKH�DSSOLFDWLRQ� LV�
PDGH� FRXOG� EH� PHW� E\� RWKHU� PHDQV� OHVV� UHVWULFWLYH� RI� WKH� SHUVRQ·V�
IUHHGRP�RI�GHFLVLRQ�DQG�DFWLRQ����

7KHUH�LV�QR�SUHVXPSWLRQ�WKDW�D�SHUVRQ�LV�LQ�QHHG�RI�D�JXDUGLDQ�RQO\�EHFDXVH�
WKH\� KDYH� D� GLVDELOLW\� DQG� E\� UHDVRQ� RI� WKDW� GLVDELOLW\� DUH� XQDEOH� WR� PDNH�
UHDVRQDEOH�MXGJPHQWV��7KH�TXHVWLRQ�LV�ZKHWKHU�WKHUH�LV�D�QHHG�IRU�D�JXDUGLDQ�
RU�DGPLQLVWUDWRU�WR�EH�DSSRLQWHG����5HOHYDQW�WR�WKLV�TXHVWLRQ�LV�ZKHWKHU�RWKHU�
DUUDQJHPHQWV��VXFK�DV�DQ�HQGXULQJ�SRZHU�RI�DWWRUQH\��PHGLFDO�WUHDWPHQW���RU�
LQIRUPDO�DUUDQJHPHQWV�EHWZHHQ�IDPLO\�PHPEHUV�DQG�VHUYLFH�SURYLGHUV��PD\�
EH�VXIILFLHQW����
7KH�TXHVWLRQ�RI�QHHG�XVXDOO\�FRQFHUQV�ZKDW�WKH�DSSOLFDQW�VHHV�DV�JRLQJ�ZURQJ�
LQ�WKH�SHUVRQ·V�OLIH��,W�PD\�EH�WKDW�WKH�SHUVRQ�LV�DW�ULVN�OLYLQJ�DW�KRPH�EHFDXVH�
WKH\�IRUJHW�WR�WXUQ�WKH�JDV�VWRYH�RII��,W�PD\�EH�WKDW�WKH�SHUVRQ�IDLOV�WR�SD\�WKH�
UHQW� DQG� VR� LV� DW� ULVN� RI� HYLFWLRQ�� ,W�PD\� EH� WKDW� WKH� SHUVRQ� FDQQRW� UHVLVW� D�
EDUJDLQ� DQG� KDV� D� KXJH� FUHGLW� FDUG� GHEW� ZLWK� OLWWOH� PHDQV� WR� PHHW� WKH�
SD\PHQWV��,I�WKH�DSSOLFDQW�FDQQRW�HVWDEOLVK�WKDW�WKHUH�LV�D�QHHG��WKHQ�DQ�RUGHU�
FDQQRW�EH�PDGH��+RZHYHU��WKHVH�H[DPSOHV�PD\�QRW�UHVXOW�LQ�DQ�RUGHU�LI�WKHUH�
LV�HYLGHQFH�RI�D�OHVV�UHVWULFWLYH�ZD\�RI�HQVXULQJ�WKDW�WKH�SHUVRQ�RU�WKHLU�HVWDWH�
LV�SURWHFWHG���

&$6(�(;$03/(�
0U�&�LV�D�SHUVRQ�ZLWK�D�PHQWDO�LOOQHVV�ZKR�KDG�OLYHG�LQ�D�ODUJH�0HOERXUQH�
LQVWLWXWLRQ� XQWLO� LW� ZDV� FORVHG�� KH� WKHQ� PRYHG� LQWR� VXSSRUWHG�
DFFRPPRGDWLRQ� LQ� WKH� FRPPXQLW\��7KH�3XEOLF�7UXVWHH�KDG�PDQDJHG�KLV�
PRQH\� DQG� ZKHQ� KH� PRYHG� WR� WKH� FRPPXQLW\� 6WDWH� 7UXVWHHV� /LPLWHG�
PDQDJHG�KLV�PRQH\��7KH�KRVSLWDO� VRFLDO�ZRUNHU� JDYH� D� UHSRUW� WR�9&$7�
WKDW�0U�&�KDG�QR�PRQH\� VNLOOV�� DQG�KH�ZDV� XQDZDUH� RI� WKH�QDWXUH� DQG�
H[WHQW� RI� KLV� HVWDWH�� 0U� &� IRUPHG� D� IULHQGVKLS� ZLWK� D� QHLJKERXU� DQG�
WRJHWKHU� WKH\�ZRXOG� VKRS� DQG� FRRN�� $W� D� UHYLHZ� RI� WKH� DGPLQLVWUDWLRQ�
RUGHU�D�PHGLFDO� UHSRUW� VXSSRUWLQJ� WKDW�KH�FRXOG�PDQDJH�KLV�PRQH\�ZDV�
SUHVHQWHG�WR�WKH�7ULEXQDO��0U�&·V�IULHQG�DOVR�DWWHQGHG�DQG�JDYH�HYLGHQFH�
WKDW�0U�&�ZDV�PDQDJLQJ�KLV�RZQ�PRQH\�IRU�VKRSSLQJ�ZHOO��7KH�7ULEXQDO�
DGMRXUQHG�IRU�IXUWKHU�HYLGHQFH�RI�KLV�PRQH\�PDQDJHPHQW�VNLOOV�DQG�ZDV�
WKHQ� VDWLVILHG� WKDW� WKH� RUGHU� ZDV� QR� ORQJHU� QHHGHG� DQG� GLVPLVVHG� WKH�
DSSOLFDWLRQ��9&$7�ZDV�DVVLVWHG�E\�D�PHGLFDO�UHSRUW�DQG�D�UHSRUW� IURP�D�
FDVH�PDQDJHU�ERWK�RI�ZKRP�VWDWHG�WKDW�WKH\�NQHZ�RI�WKH�UHODWLRQVKLS�DQG�
FRPPHQWHG�RQ�LWV�EHQHILWV���

                                                                                                                                       
12

 Section 22(2). 
13 Section 46(2). 
14

 Moore v Guardianship and Administration Board [1990] VR 902 at 916 per Gobbo J. 
15 3XEOLF�$GYRFDWH�DQG�5&6��*XDUGLDQVKLS��>����@�9&$7������DW�>�@�SHU�0RUULV�-��
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WHAT IS IN THE PERSON’S BEST INTERESTS?  

¶%HVW� LQWHUHVWV·� LV�D� FRQFHSW� WKDW� LV� OD\HUHG�ZLWK�YDOXH� MXGJPHQWV�DERXW�KRZ�
WKH� SHUVRQ� VKRXOG� EH� OLYLQJ� WKHLU� OLIH�� %HFDXVH� 9&$7� ZLOO� PDNH� YDOXH�
MXGJPHQWV�DERXW�WKH�SHUVRQ·V�OLIHVW\OH�\RX�KDYH�WKH�RSSRUWXQLW\�WR�WHOO�9&$7�
DERXW� WKHLU� YDOXHV�� JRDOV� DQG� ZRUOG� YLHZ�� 7KLV� PD\� DVVLVW� 9&$7� WR�
XQGHUVWDQG�LI�WKHUH�DUH�UHDVRQV�IRU�WKH�SHUVRQ�EHLQJ�LQ�WKH�GLIILFXOWLHV�DOOHJHG�
E\� WKH� DSSOLFDQW��9&$7�PD\� DOVR� WDNH� LQWR� DFFRXQW� WKH�YDOXH� RI�SUHVHUYLQJ�
IDPLO\�UHODWLRQVKLSV�ZKHQ�PDNLQJ�D�GHFLVLRQ�DV�WR�ZKDW�LV�LQ�WKH�SHUVRQ·V�EHVW�
LQWHUHVWV���

&$6(�(;$03/(�
0UV�+�OLYHV�DW�KRPH�DQG�LV�NHHQ�WR�VWD\�WKHUH��+HU�IDPLO\�DUH�FRQFHUQHG�
WKDW�VKH�FDQ�QR� ORQJHU� OLYH�DW�KRPH�EHFDXVH�VKH�KDV�KDG�D� IHZ�IDOOV��KHU�
PRELOLW\� LV� SRRU�� VKH� KDV� PHPRU\� GHILFLWV� DQG� LV� YLVXDOO\� LPSDLUHG��
6HUYLFHV�KDYH�EHHQ�RUJDQLVHG�E\�KHU� VRQ�DQG� VKH�KDV�PDQDJHG�DW�KRPH�
ZLWK� DVVLVWDQFH� IURP� KRPH� KHOS�� PHDOV� RQ�ZKHHOV� DQG� 5'1V�ZKR� YLVLW�
GDLO\�� 'HVSLWH� WKH� FRQVWDQF\� RI� YLVLWRUV�0UV�+� LV� YHU\� ORQHO\� DQG� VHHNV�
FRPSDQ\�� RIWHQ� E\� FKDWWLQJ� WR� SHRSOH� LQ� WKH� VWUHHW�� RQ� PRUH� WKDQ� RQH�
RFFDVLRQ�VKH�KDV�DVNHG�VWUDQJHUV�LQ�IRU�D�FXS�RI�WHD��2Q�RQH�VXFK�RFFDVLRQ�
D� PDQ� ZHQW� WKURXJK� KHU� EHORQJLQJV� DQG� WRRN� DOO� KHU� FDVK� DQG� VRPH�
SUHFLRXV� EHORQJLQJV�� DQG� DOVR� IULJKWHQHG� DQG� WKUHDWHQHG� 0UV� +�� 7KH�
IDPLO\�DSSURDFKHG�WKH�$&$7�WHDP�ZKR�DVVHVVHG�0UV�+�DV�QR�ORQJHU�DEOH�
WR� OLYH� DW� KRPH�� 7KH� VRFLDO� ZRUNHU� PDGH� DSSOLFDWLRQ� IRU� D� JXDUGLDQ� WR�
SODFH�KHU�LQ�D�KRVWHO�RU�QXUVLQJ�KRPH��0UV�+�WROG�9&$7�WKDW�VKH�WUXVWHG�
KHU�VRQ�WR�PDNH�D�GHFLVLRQ�DERXW�ZKHUH�VKH�VKRXOG�OLYH��+RZHYHU��KHU�VRQ�
ZDV� NHHQ� WKDW� VRPHRQH� HOVH� PDNH� WKDW� GHFLVLRQ� DV� KH� GLG� QRW� ZDQW� WR�
XSVHW�KLV� UHODWLRQVKLS�ZLWK�KLV�PRWKHU�� ,Q� WKLV� FDVH�� FRQWUDU\� WR�0UV�+·V�
ZLVKHV��9&$7�GHFLGHG�WR�DSSRLQW�D�JXDUGLDQ�RQ�WKH�EDVLV�WKDW�WKLV�ZDV�LQ�
KHU� EHVW� LQWHUHVWV�� )XUWKHU�� DQG� DJDLQ� FRQWUDU\� WR� 0UV� +·V� ZLVKHV�� WKH�
7ULEXQDO�DSSRLQWHG�DQ�LQGHSHQGHQW�JXDUGLDQ�RQ�WKH�EDVLV�WKDW�WKLV�ZDV�LQ�
KHU�EHVW�LQWHUHVWV�DV�LW�SURWHFWHG�KHU�UHODWLRQVKLS�ZLWK�KHU�VRQ��

WHAT IS LEAST RESTRICTIVE IN THE CIRCUMSTANCES? 

,W� LV� LPSRUWDQW� IRU� ODZ\HUV� WR�H[SORUH� OHDVW� UHVWULFWLYH�DOWHUQDWLYHV�ZLWK� WKHLU�
FOLHQWV��$�SHUVRQ�PD\�EH�DEOH�WR�PDQDJH�WKHLU�GD\�WR�GD\�DFWLYLWLHV�EXW�QRW�D�
ODUJH�HVWDWH��
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&$6(�(;$03/(�
0U�0�KDV�DQ�LQWHOOHFWXDO�GLVDELOLW\��$�VRFLDO�ZRUNHU�PDGH�DQ�DSSOLFDWLRQ�
WR�9&$7�IRU�DQ�DGPLQLVWUDWLRQ�RUGHU�EHFDXVH�0U�0�ZDV�KDYLQJ�GLIILFXOW\�
PDQDJLQJ� KLV� HVWDWH� DQG� VKDUHV� WKDW�KDG� EHHQ� OHIW� WR�KLP� LQ� D�ZLOO��7KH�
ODZ\HUV�VXEPLWWHG�WR�WKH�7ULEXQDO�WKDW��DV�0U�0�ZDV�DEOH�WR�PDQDJH�KLV�
GD\�WR�GD\� ILQDQFHV� LQ� UHODWLRQ� WR� SD\LQJ� UHQW� DQG� XWLOLW\� ELOOV�� D� OHDVW�
UHVWULFWLYH� DOWHUQDWLYH� ZDV� WR� DOORZ� KLP� WR� FRQWLQXH� WR� GR� WKLV�� ,I� DQ�
DGPLQLVWUDWRU�ZDV�WR�EH�DSSRLQWHG�WKHQ�WKHLU�UROH�ZRXOG�EH�WR�PDQDJH�WKH�
UHVW�RI�KLV�HVWDWH��9&$7�DOORZHG�WKH�DSSOLFDWLRQ�ZLWK�WKH�OHDVW�UHVWULFWLYH�
RSWLRQ�RI�DOORZLQJ�KLP�WR�PDQDJH�KLV�GD\�WR�GD\�DIIDLUV��

WISHES OF THE PERSON 

9&$7�� LQ� GHWHUPLQLQJ� ZKHWKHU� RU� QRW� D� SHUVRQ� LV� LQ� QHHG� RI� D�
JXDUGLDQ�DGPLQLVWUDWRU�PXVW� WDNH� LQWR�DFFRXQW� WKH�ZLVKHV�RI� WKH�SHUVRQ��VR�
IDU�DV�WKH\�FDQ�EH�DVFHUWDLQHG���DQG�WKH�ZLVKHV�RI�WKH�SHUVRQ�VKRXOG�EH�JLYHQ�
HIIHFW�WR��ZKHUHYHU�SRVVLEOH�����
,W�LV�LPSRUWDQW�WR�REWDLQ�LQVWUXFWLRQV�RQ�WKH�SHUVRQ·V�LQWHUHVWV�DQG�OLIH�FKRLFHV���
(YHQ� LI� WKH� SHUVRQ� LV� RSSRVLQJ� WKH� DSSOLFDWLRQ�� \RX� VKRXOG� HVWDEOLVK� ZLWK�
WKHP�ZKRP�WKH\�ZRXOG�SUHIHU� WR�KDYH�DSSRLQWHG� LI�9&$7�PDNHV�DQ�RUGHU���
6HH�DOVR�&KDSWHU����:KR�&DQ�%HFRPH�DQ�$GPLQLVWUDWRU��

REASONS FOR DECISIONS 

9&$7� PXVW� JLYH� UHDVRQV� IRU� PDNLQJ� DQ� RUGHU�� 7KH� UHDVRQV� IRU� DQ� RUGHU��
ZKHWKHU�RUDO�RU�ZULWWHQ��IRUP�SDUW�RI�WKH�RUGHU����,Q�WKH�PDMRULW\�RI�FDVHV��WKH�
GHFLVLRQ�DQG�RUDO�UHDVRQV�DUH�JLYHQ�DW�WKH�KHDULQJ�����
,W�PD\�EH�WKDW�WKH�UHSUHVHQWHG�SHUVRQ�LV�QRW�DZDUH�WKDW�WKH�PHPEHU�LV�JLYLQJ�
RUDO�UHDVRQV�EXW�PD\�EHOLHYH�WKDW�WKH\�DUH�PHUHO\�VXPPLQJ�XS��:KHUH�9&$7�
JLYHV� RUDO� UHDVRQV�� D� SDUW\� KDV� ��� GD\V� WR� UHTXHVW�ZULWWHQ� UHDVRQV���� VR� LW·V�
LPSRUWDQW�WR�DSSO\�TXLFNO\�LQ�FDVH�WKHUH�ZHUH�RUDO�UHDVRQV��,I�9&$7�GRHV�QRW�
JLYH�UHDVRQV�DW�WKH�WLPH�RI�WKH�KHDULQJ��UHDVRQV�PXVW�EH�JLYHQ�ZLWKLQ����GD\V�
RI�WKH�PDNLQJ�RI�WKH�RUGHU��RU�LQ�VXFK�RWKHU�SHULRG�DV�LV�VSHFLILHG�E\�WKH�UXOHV�
RU�WKH�3UHVLGHQW����

                                                
16

 Sections 22(2)(ab) and 46(2)(b). 
17

 Section 4(2). 
18 Section 117(6) VCAT Act. 

19 J Billings, ‘Protective Orders and the Operation of the Guardianship List’, LIV Professional 

Development Legal Update, 23 August 2006, at 11. 
20

 Section 117(2) VCAT Act. 
21 Section 117(1) VCAT Act. 
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�5HDVRQV�PXVW�EH�JLYHQ�ZLWKLQ����GD\V�DIWHU�UHFHLYLQJ�WKH�UHTXHVW��XQOHVV�WKH�
WLPH� OLPLW� LV� H[WHQGHG� E\� WKH� 3UHVLGHQW����:ULWWHQ� UHDVRQV�PXVW� LQFOXGH� WKH�
7ULEXQDO·V�ILQGLQJV�RQ�PDWHULDO�TXHVWLRQV�RI�IDFW�����

COSTS 

7KH�DZDUG�RI� FRVWV� LV�JRYHUQHG�E\�'LYLVLRQ� ��RI� WKH�9&$7�$FW�� ,Q� JHQHUDO��
HDFK�SDUW\�LV�WR�EHDU�WKHLU�RZQ�FRVWV����EXW�9&$7�PD\��DW�DQ\�WLPH��RUGHU�WKDW�
D� SDUW\� SD\� DOO� RU� D� VSHFLILHG� SDUW� RI� WKH� FRVWV� RI� DQRWKHU� SDUW\� LQ� D�
SURFHHGLQJ���� &RVWV� RUGHUV� DUH� UDUHO\� VRXJKW� DQG� UDUHO\� JUDQWHG� LQ� WKH�
*XDUGLDQVKLS�/LVW����7KXV��WKHUH�LV�QR�ILQDQFLDO�GLVLQFHQWLYH�WR�DQ\RQH�PDNLQJ�
DQ�DSSOLFDWLRQ����

TYPES OF GUARDIANSHIP ORDERS 

7KHUH� DUH� WZR� W\SHV� RI� JXDUGLDQ� XQGHU� WKH� $FW�� ¶SOHQDU\·� DQG� ¶OLPLWHG·�� ,Q�
DSSO\LQJ�WKH�SULQFLSOHV�RI�WKH�$FW��WKH�OHDVW�UHVWULFWLYH�DOWHUQDWLYH�PHDQV�WKDW�
RUGHUV�PXVW�EH�OLPLWHG�WR�GHFLVLRQV�WKDW�QHHG�WR�EH�PDGH��VR�9&$7�LV�UHTXLUHG�
WR� WDLORU�PDNH� RUGHUV� DQG� PLQLPLVH� WKH� SHUVRQ·V� ORVV� RI� GHFLVLRQ� PDNLQJ�
SRZHU��

PLENARY GUARDIAN 

$� SOHQDU\� JXDUGLDQ� KDV� ¶DOO� WKH� SRZHUV� DQG� GXWLHV� ZKLFK� WKH� SOHQDU\�
JXDUGLDQ�ZRXOG�KDYH�LI�WKH\�ZHUH�D�SDUHQW�DQG�WKH�UHSUHVHQWHG�SHUVRQ�WKHLU�
FKLOG�·����
'XWLHV�PD\�UHODWH�VROHO\�WR�PDNLQJ�GHFLVLRQV�DERXW��
�D�� ZKHUH� DQG� ZLWK� ZKRP� WKH� UHSUHVHQWHG� SHUVRQ� LV� WR� OLYH�� ZKHWKHU�

SHUPDQHQWO\�RU�WHPSRUDULO\��DQG��
�E�� ZKHWKHU� WKH� UHSUHVHQWHG� SHUVRQ� VKRXOG� RU� VKRXOG� QRW� EH� SHUPLWWHG� WR�

ZRUN�DQG��LI�VR��UHODWHG�PDWWHUV�VXFK�DV�WKH�QDWXUH�RU�W\SH�RI�ZRUN�DQG�
IRU�ZKRP�WKH�UHSUHVHQWHG�SHUVRQ�LV�WR�ZRUN��DQG��

�F�� ZKHWKHU�WR�FRQVHQW�WR�DQ\�KHDOWK�FDUH�WKDW� LV�LQ�WKH�EHVW� LQWHUHVWV�RI�WKH�
UHSUHVHQWHG�SHUVRQ��DQG��

�G�� ZKHWKHU�WR�UHVWULFW�YLVLWV�WR�D�UHSUHVHQWHG�SHUVRQ�WR�VXFK�H[WHQW�DV�PD\�EH�
QHFHVVDU\�LQ�WKHLU�EHVW�LQWHUHVWV�DQG�WR�SURKLELW�YLVLWV�E\�DQ\�SHUVRQ�LI�WKH�

                                                
22 Section 117(3)(4) VCAT Act. 
23

 Section 117(5) VCAT Act. 
24

 Section 109(1) VCAT Act.  
25

 Section 109(2) VCAT Act.. 
26 Billings, above n 19, at 10. 
27

 Billings, above n 19, at 1. 
���6HFWLRQ�������������
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JXDUGLDQ�UHDVRQDEO\�EHOLHYHV�WKDW�WKH\�ZRXOG�KDYH�DQ�DGYHUVH�HIIHFW�RQ�
WKH�UHSUHVHQWHG�SHUVRQ��

%HFDXVH� WKH� DSSRLQWPHQW� RI� D� SOHQDU\� JXDUGLDQ� ¶RIILFLDOO\� DQG� IRUPDOO\�
UHPRYHV�WKH�ZKROH�RI�D�SHUVRQ·V�OHJDO�ULJKWV�RYHU�SHUVRQ�DQG�FLUFXPVWDQFHV·��
LW�LV�WR�EH�PDGH�RQO\�DV�D�ODVW�UHVRUW�����

LIMITED GUARDIAN 

$� OLPLWHG� JXDUGLDQ·V� SRZHUV� DQG� GXWLHV� DUH� OLPLWHG� WR� WKRVH� SRZHUV� DQG�
GXWLHV�RI�D�SOHQDU\�JXDUGLDQ�ZKLFK�DUH�VSHFLILHG�E\�9&$7�LQ�LWV�RUGHU����)RU�
H[DPSOH�� WKH� JXDUGLDQ·V� SRZHUV� DQG� GXWLHV� PD\� UHODWH� VROHO\� WR� PDNLQJ�
GHFLVLRQV�DERXW�DSSURSULDWH� DFFRPPRGDWLRQ��� RU� WR�PHGLFDO��GHQWDO�RU�RWKHU�
KHDOWK�FDUH����7KH\�RXJKW�DOVR�WR�FRQWHPSODWH�DSSURSULDWH�WLPH�OLQHV��$Q�RUGHU�
PXVW� QRW� EH� VSHFXODWLYH�� )RU� H[DPSOH�� LI� D� ZRPDQ� ZLWK� DQ� LQWHOOHFWXDO�
GLVDELOLW\� LV� OLNHO\� WR�QHHG�D�JXDUGLDQ� WR� VLJQ� FRQVHQW� IRU�D�SDS�VPHDU� LQ����
PRQWKV�WLPH��DQ�DSSOLFDWLRQ�ZRXOG�QHHG�WR�EH�PDGH�DW�WKDW�WLPH��&RQVLVWHQW�
ZLWK� WKH� SULQFLSOH� RI� OHDVW� UHVWULFWLYH� DOWHUQDWLYH�� JXDUGLDQV� VKRXOG� EULQJ�
PDWWHUV�EDFN�IRU�DQ�HDUO\�UHYLHZ�ZKHQ�WKH�GHFLVLRQ�LV�PDGH�DQG�WKH�RUGHU�QR�
ORQJHU�QHFHVVDU\��

TEMPORARY ORDERS 

$Q�XUJHQW�DSSOLFDWLRQ�FDQ�EH�PDGH�DQG�WKH�PDWWHU�OLVWHG�DV�VRRQ�DV�SRVVLEOH��
7KHVH�PDWWHUV�DUH�UHIHUUHG�WR�WKH�2IILFH�RI�WKH�3XEOLF�$GYRFDWH��23$���ZKLFK�
ZLOO�DVVHVV�WKH�XUJHQF\�DQG�LI�QHFHVVDU\�DVVLVW�LQ�WKH�SUHSDUDWLRQ�RI�WKH�FDVH���
)RU� H[DPSOH�� LQ� UHODWLRQ� WR� DFFRPPRGDWLRQ� IRU� DQ� HOGHUO\� SHUVRQ� ZKR� LV�
XQDEOH�WR�FRQVHQW�WR�DQ�LPPHGLDWH�PRYH�ZKHQ�D�EHG�LV�DYDLODEOH��LW�LV�SRVVLEOH�
IRU�D�SHUVRQ�WR�DSSO\�IRU�D�WHPSRUDU\�JXDUGLDQVKLS�RUGHU����6XFK�DSSOLFDWLRQV�
DUH� VXEMHFW� WR� WKH� VDPH� QRWLFH� DQG� HOLJLELOLW\� UHTXLUHPHQWV���� DQG� WKH� VDPH�
FULWHULD� DUH� DSSOLHG� DV� XQGHU� V�� ��������� $� WHPSRUDU\� RUGHU� LV� HIIHFWLYH� IRU� D�
VSHFLILHG� SHULRG� QRW� H[FHHGLQJ� ��� GD\V�� DQG�PD\� EH� UHQHZHG� IRU� D� IXUWKHU�
SHULRG� QRW� H[FHHGLQJ� ��� GD\V���� $� KHDULQJ� WR� GHWHUPLQH� ZKHWKHU� D�
JXDUGLDQVKLS� RUGHU� VKRXOG� EH� PDGH� XQGHU� V�� ��� PXVW� EH� KHOG� DV� VRRQ� DV�
SUDFWLFDEOH�EXW�ZLWKLQ����GD\V�RI�WKH�PDNLQJ�RI�WKH�WHPSRUDU\�RUGHU����
)RU�XUJHQW�PDWWHUV� LQ� UHODWLRQ� WR� WHPSRUDU\� RUGHUV� FRQWDFW� WKH�2IILFH� RI� WKH�
3XEOLF�$GYRFDWH�RQ�WHO��������������������������������
                                                
29

 McDonald v Guardianship and Administration Board [1993] 1 VR 521 at 531 per the Court, citing 

Re M and R and Guardianship and Administration Board (1988) 2 VAR 213 at 219-21; and cited with 

apparent approval in XYZ, above n 9, at [27] per Cavanough J. 
30

 Section 25(1). 
31

 Re Technau and Secretary, Department of Social Security (1987) 13 ALD 641 at [14]. 
32

 Daynes v The Public Advocate [2005] VSC 485 at [2] per Smith J. 
33 Section 32(1), (2). 
34

 Sections.32(3) and 33(1). 
35

 Section 22(1). 
36

 Section 33(2). 
37 Section 33(3). 
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SPECIAL PROCEDURES 

'HILQHG�XQGHU�V�������RI� WKH�$FW��VSHFLDO�SURFHGXUHV� LQFOXGH�SURFHGXUHV� WKDW�
ZLOO�UHVXOW�LQ�LQIHUWLOLW\��WHUPLQDWLRQ�RI�SUHJQDQF\�RU�WKH�UHPRYDO�RI�WLVVXH�IRU�
WUDQVSODQWDWLRQ� WR� DQRWKHU� SHUVRQ�� 2QO\� 9&$7� FDQ� FRQVHQW� WR� D� VSHFLDO�
SURFHGXUH� 2QO\�D�SHUVRQ�ZKR�LV�WKH�¶SHUVRQ�UHVSRQVLEOH·�IRU�WKH�SDWLHQW����RU�
DQ\�SHUVRQ�ZKR� LQ� WKH� RSLQLRQ�RI� WKH�7ULEXQDO�KDV� D� VSHFLDO� LQWHUHVW� LQ� WKH�
DIIDLUV�RI�WKH�SHUVRQ��FDQ�PDNH�DQ�DSSOLFDWLRQ�WR�WKH�7ULEXQDO�IRU�FRQVHQW�WR�D�
VSHFLDO�SURFHGXUH����
23$� ZLOO� LQYHVWLJDWH� WKHVH� PDWWHUV� WKRURXJKO\� WR� HQVXUH� WKDW� DOO� OHVV�
UHVWULFWLYH�RSWLRQV�KDYH�EHHQ�H[SORUHG��
&$6(�(;$03/(�
7KH�SDUHQWV�RI�0V�-��D�\RXQJ�ZRPDQ�ZLWK�FHUHEUDO�SDOV\��DQ�LQWHOOHFWXDO�
GLVDELOLW\�DQG�OLPLWHG�FRPPXQLFDWLRQ��PDGH�DQ�DSSOLFDWLRQ�WR�9&$7�IRU�D�
VWHULOLVDWLRQ�SURFHGXUH��7KH�HYLGHQFH�IURP�WKH�IDPLO\�DQG�KHU�*3�ZDV�WKDW�
VKH�ZDV� H[SHULHQFLQJ�GLIILFXOW\�ZLWK�KHU�SHULRGV�� WKDW� VKH� VHHPHG� WR� EH�
H[SHULHQFLQJ�SDLQ�DQG�WKDW�WKH�EORRG�FDXVHG�KHU�GLVWUHVV��7KH�IDPLO\�ZHUH�
DOVR� FRQFHUQHG� WKDW� WKHLU� GDXJKWHU�ZDV� YXOQHUDEOH� WR� VH[XDO� DEXVH�� 7KH�
PDWWHU�ZDV�DGMRXUQHG�DQG�23$�ZRUNHG�ZLWK�WKH�\RXQJ�ZRPDQ�DQG�KHU�
IDPLO\� LQ� DQ� DGYRFDF\� UROH�� 7KH\� DUUDQJHG� DQ� DVVHVVPHQW� DQG� RQJRLQJ�
FRXQVHOOLQJ�IURP�)DPLO\�3ODQQLQJ��ZKR�ZLWK�WKH�IDPLO\�GHYHORSHG�D�SODQ�
IRU�PHQVWUXDO�PDQDJHPHQW�DQG�FRPPHQFHG�VH[�HGXFDWLRQ�IRU�0V�-��WKH\�
DOVR�FRQGXFWHG�VRPH�VHVVLRQV�ZLWK�WKH�IDPLO\��$�J\QDHFRORJLVW�ZDV�DEOH�WR�
DVVLVW� ZLWK� WKH� PDQDJHPHQW� RI� 0V� -·V� SDLQ�� 6RPH� PRQWKV� ODWHU� WKH�
DSSOLFDWLRQ�ZDV�ZLWKGUDZQ�E\�WKH�IDPLO\��

WHO CAN BECOME A GUARDIAN? 

$Q\�SHUVRQ����\HDUV�RI�DJH�RU�RYHU�PD\�EHFRPH�D�JXDUGLDQ�LI���
• 9&$7�LV�VDWLVILHG�WKH\�ZLOO�DFW�LQ�WKH�EHVW�LQWHUHVWV�RI�WKH�SHUVRQ��DQG�
• WKH\�DUH�QRW�LQ�D�SRVLWLRQ�RI�FRQIOLFW��DQG�
• WKH\�DUH�D�VXLWDEOH�SHUVRQ�����

9&$7�ZLOO�ILUVW�FRQVLGHU�LI�WKHUH�DUH�DQ\�IDPLO\�PHPEHUV�RU�UHODWLYHV�IULHQGV�
WKDW�DUH�VXLWDEOH�WR�EH�WKH�JXDUGLDQ��,I�QR�RWKHU�SHUVRQ�LV�VXLWDEOH��9&$7�PD\�
DSSRLQW�WKH�3XEOLF�$GYRFDWH��,Q�VRPH�FDVHV�WKH�3XEOLF�$GYRFDWH�PD\�GHOHJDWH�
SRZHUV�WR�D�FRPPXQLW\�JXDUGLDQ��
THE PUBLIC ADVOCATE 

,Q�PDQ\�FDVHV�WKH�3XEOLF�$GYRFDWH�LV�DSSRLQWHG�DV�D�SHUVRQ·V�JXDUGLDQ��7KH�
2IILFH�RI�WKH�3XEOLF�$GYRFDWH��23$��LV�DQ�LQGHSHQGHQW�VWDWXWRU\�ERG\�ZKLFK�
                                                
38

  Section 37. 
39

 Section 42B. 
40 Section 23. 
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DLPV� WR� SURPRWH� WKH� ULJKWV� DQG� GLJQLW\� RI� SHRSOH� ZLWK� GLVDELOLWLHV�� DQG� WR�
VWUHQJWKHQ�WKHLU�SRVLWLRQ�LQ�VRFLHW\�����
23$�LV�ORFDWHG�DW�����/RQVGDOH�6WUHHW��0HOERXUQH��([SHULHQFHG�23$�VWDII�DUH�
ORFDWHG�DW�9&$7�DQG�FDQ�DVVLVW�\RX�ZLWK�LQTXLULHV�LQ�UHODWLRQ�WR�DQ\�DVSHFW�RI�
JXDUGLDQVKLS�DQG�WKH�23$�UROH�LQ�JXDUGLDQVKLS��
7KH�23$�$GYLFH�OLQH�LV���������������
23$�DOVR�SURGXFHV�JXLGHOLQHV�IRU�JXDUGLDQV�DQG�DGPLQLVWUDWRUV��VHH�ZHEVLWH��
ZZZ�SXEOLFDGYRFDWH�YLF�JRY�DX���
JOINT AND ALTERNATIVE GUARDIANS 

9&$7� PD\� DOVR� DSSRLQW� SHUVRQV� �LQFOXGLQJ� WKH� 3XEOLF� $GYRFDWH�� DV� MRLQW�
JXDUGLDQV���� 5HDVRQV� IRU� PDNLQJ� D� MRLQW� JXDUGLDQVKLS� RUGHU� PD\� LQFOXGH�
FRQIOLFW� LQ�UHODWLRQ�WR�D�GHFLVLRQ�WKDW�KDV�WR�EH�PDGH��WR�HQVXUH�WKDW�GHFLVLRQ�
PDNLQJ�LV�VKDUHG��RU�WR�SUHVHUYH�IDPLO\�UHODWLRQVKLSV��
$Q�DOWHUQDWLYH�JXDUGLDQ�FDQ�EH�DSSRLQWHG�E\�9&$7�LI� WKH�RULJLQDO�JXDUGLDQ�
GLHV��RU� LV�DEVHQW�RU�GRHV�QRW�KDYH�FDSDFLW\��7KH�DSSRLQWPHQW�LV�HIIHFWLYH�RQ�
WKH�GHDWK�RI�WKH�RULJLQDO�JXDUGLDQ�RU�GXULQJ�D�SHULRG�RI�DEVHQFH�RU�LQFDSDFLW\�
RI�WKH�RULJLQDO�JXDUGLDQ����

WHO CAN BECOME AN ADMINISTRATOR? 

$Q\�SHUVRQ����\HDUV�RI�DJH�RU�RYHU�PD\�EHFRPH�DQ�DGPLQLVWUDWRU�DV�ORQJ�DV�
9&$7�LV�VDWLVILHG�WKDW�WKH�SHUVRQ�ZLOO�DFW�LQ�WKH�EHVW�LQWHUHVWV�RI�WKH�SHUVRQ��LV�
QRW� LQ�D�SRVLWLRQ�RI�DFWXDO�RU�SRWHQWLDO� FRQIOLFW�� LV� D� VXLWDEOH�SHUVRQ�DQG�KDV�
VXIILFLHQW� H[SHUWLVH���� 9HU\� RIWHQ� IDPLO\� PHPEHUV� DUH� DSSRLQWHG� DV�
DGPLQLVWUDWRUV��+RZHYHU��DQ�LQGHSHQGHQW�SHUVRQ�PD\�EH�DSSRLQWHG�E\�9&$7�
EHFDXVH� RI� FRQIOLFW� LQ� WKH� IDPLO\�� ,Q� PDQ\� FDVHV� 6WDWH� 7UXVWHHV� /LPLWHG� LV�
DSSRLQWHG�WKH�DGPLQLVWUDWRU��
$� SHUVRQ� SURSRVLQJ� WR� EH� DQ� DGPLQLVWUDWRU� VKRXOG� SUHSDUH� IRU� WKH� KHDULQJ�
DQG�SURYLGH�D�SODQ�IRU� WKH� ILQDQFLDO�PDQDJHPHQW�RI� WKH�SHUVRQ·V�HVWDWH��7KH�
SODQ�VKRXOG�FRYHU�LQYHVWPHQW�DQG�H[SHQGLWXUH��LQFOXGLQJ�VKRUW��PHGLXP�DQG�
ORQJ�WHUP�ILQDQFLDO�JRDOV���
(YHQ� LI� WKH�SHUVRQ� LV�RSSRVHG�WR�DQ�DGPLQLVWUDWLRQ�RUGHU�\RX�VKRXOG�REWDLQ�
LQVWUXFWLRQV� IURP� WKHP� DV� WR� ZKR� WKH\� ZDQW� DV� DQ� DGPLQLVWUDWRU� LI� RQH� LV�
DSSRLQWHG��DQG�KRZ�WKH\�ZRXOG�OLNH�WKHLU�HVWDWH�PDQDJHG���
6HH�ZZZ�YFDW�YLF�JRY�DX�IRU�ILQDQFLDO�PDQDJHPHQW�SODQ��
                                                
41 $URXQG����SHUFHQW�RI�9&$7�DSSOLFDWLRQV�DUH�UHIHUUHG�WR�23$�IRU�LQYHVWLJDWLRQ�DQG�UHSRUW��
,Q�������JXDUGLDQVKLS�VHUYLFHV�ZHUH�SURYLGHG�IRU�������SHUVRQV�ZLWK�D�GLVDELOLW\��$W�WKH�HQG�
RI�WKH�\HDU�WKHUH�ZHUH�����9LFWRULDQV�IRU�ZKR�WKH�3XEOLF�$GYRFDWH�ZDV�D�JXDUGLDQ�DQG�����
ZLWK�D�SULYDWH�JXDUGLDQ�See www.publicadvocate.vic.gov.au. 
42

 Section 23(5). 
43

 Sections 34, 35(1), (3). 
44 Section 47. 
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STATE TRUSTEES LIMITED 

6WDWH�7UXVWHHV�ZDV�ILUVW�HVWDEOLVKHG�E\�WKH�9LFWRULDQ�JRYHUQPHQW�LQ������DV�WKH�
3XEOLF� 7UXVWHH�� ,W� EHFDPH� D� VWDWH� RZQHG� FRPSDQ\� XQGHU� WKH� 6WDWH� 7UXVWHHV�
�6WDWH�2ZQHG�&RPSDQ\��$FW� ������ 6WDWH� 7UXVWHHV� LV� WKH� DGPLQLVWUDWRU� WR� RYHU�
������ SHRSOH� RQ� DGPLQLVWUDWLRQ� RUGHUV�� 7KH\� DFFRXQW� IRU� RYHU� ��� SHUFHQW� RI�
DGPLQLVWUDWLRQ�RUGHUV�LQ�WKH�VWDWH���
7KH�RWKHU�WUXVWHH�FRPSDQLHV�DQG�LQGLYLGXDOV�WKDW�PDNH�XS�WKH�UHPDLQLQJ����
SHUFHQW� RI� DGPLQLVWUDWRUV� LQFOXGH� )7/� -XGJH� DQG� 3DSDOHR� 3W\� /WG�� (TXLW\�
7UXVWHHV�� SULYDWH� VROLFLWRUV� DQG� DFFRXQWDQWV�� DQG� IDPLO\� PHPEHUV� RI� WKH�
SHUVRQ�ZLWK�D�GLVDELOLW\��
6WDWH�7UXVWHHV�/LPLWHG�KDV�D�SUHVHQFH�DW�9&$7��6WDII�DUH�ORFDWHG�DW�WKLV�RIILFH�
DQG�FDQ�DVVLVW�\RX�ZLWK� LQTXLULHV� LQ�UHODWLRQ� WR�DQ\�DVSHFW�RI�DGPLQLVWUDWLRQ�
RUGHUV� DQG� 6WDWH� 7UXVWHHV·� UROH� LQ� DGPLQLVWUDWLRQ�� 7KH\�ZLOO� DOVR� EH� DEOH� WR�
LQIRUP�\RX�DERXW�WKH�IHH�VWUXFWXUH�IRU�DGPLQLVWHULQJ�D�SHUVRQ·V�DIIDLUV��6WDWH�
7UXVWHHV�/LPLWHG� LV� ORFDWHG�DW�����([KLELWLRQ�6WUHHW��0HOERXUQH�������3KRQH��
���������������:HEVLWH��ZZZ�VWDWHWUXVWHHV�FRP�DX�
6WDWH� 7UXVWHHV� /LPLWHG� DQG� RWKHU� WUXVWHH� FRPSDQLHV� VKRXOG� PDNH� DQ�
DVVHVVPHQW� RI� WKH� SHUVRQ·V� HVWDWH� DQG�SODQ� IRU� D� SURJUHVVLYH�PRYH� WRZDUGV�
LQGHSHQGHQFH�� ,Q� VRPH� FDVHV� D� SHUVRQ� PD\� EH� DEOH� WR� VLJQ� DQ� HQGXULQJ�
ILQDQFLDO� SRZHU� RI� DWWRUQH\�� 7KLV� LV� D� OHVV� UHVWULFWLYH� RSWLRQ� WKDQ�
DGPLQLVWUDWLRQ��DV� WKH�SHUVRQ� LV�PDNLQJ�DQ�DXWRQRPRXV�GHFLVLRQ�DERXW�ZKR�
ZLOO�UXQ�WKHLU�DIIDLUV��,W�ZLOO�LQYROYH�FRVWV�DQG�WKH�SHUVRQ�VKRXOG�EH�DZDUH�RI�
VXFK� FRVWV� DQG� WKDW� WKHUH� LV� QR� RYHUVLJKW� RI� WKH� RSHUDWLRQ� RI� WKH� SRZHU� RI�
DWWRUQH\� E\� WKH� 7ULEXQDO� DV� WKHUH� LV�ZLWK� DQ� DGPLQLVWUDWRU�� �6HH� &KDSWHU� ���
(QGXULQJ� 3RZHUV� RI� $WWRUQH\�� IRU� PRUH� LQIRUPDWLRQ� RQ� WKLV� DQG� RWKHU�
HQGXULQJ�SRZHUV�RI�DWWRUQH\���

ADMINISTRATION FEES 

$� SHUVRQ� ZKR� LV� QRW� D� SURIHVVLRQDO� DGPLQLVWUDWRU� FDQQRW� UHFHLYH� DQ\� IHH��
UHPXQHUDWLRQ� RU� RWKHU� UHZDUG� IURP� WKH� HVWDWH� RI� D� UHSUHVHQWHG� SHUVRQ� IRU�
DFWLQJ�DV�DGPLQLVWUDWRU�XQOHVV�9&$7�RWKHUZLVH�VSHFLILHV�LQ�WKH�DGPLQLVWUDWLRQ�
RUGHU���� 7KH� SRZHU� RI� FRXUWV� DQG� WULEXQDOV� WR� RUGHU� WKDW� WKH� FRVWV� RI�
DGPLQLVWUDWLRQ�EH�SDLG�RU�UHLPEXUVHG�IURP�WKH�HVWDWH� LV�DGGUHVVHG�LQ�V����%��
7KH� UHPXQHUDWLRQ� RI� D� SURIHVVLRQDO� DGPLQLVWUDWRU� LV� WR� EH� DSSURYHG� E\�
9&$7����
6WDWH� 7UXVWHH� /LPLWHG� FOLHQWV� ZLWK� OHVV� WKDQ� ������� LQ� FDVK� DVVHWV� XQGHU�
PDQDJHPHQW� UHFHLYH� D� 'HSDUWPHQW� RI� +XPDQ� 6HUYLFHV� IXQGHG� IHH�
UHLPEXUVHPHQW��6SHDN�ZLWK�6WDWH�7UXVWHHV�/LPLWHG�IRU�PRUH�GHWDLOV�DERXW�WKLV��
,W�LV�UHFRPPHQGHG�WKDW�\RX�VSHDN�WR�WKH�SURSRVHG�DGPLQLVWUDWRU�LQ�UHODWLRQ�WR�
WKH� FRVW� RI� DGPLQLVWHULQJ� WKH� SHUVRQ·V� DIIDLUV� DQG� KRZ� WKH\�ZLOO� DFW� LQ� WKH�
SHUVRQ·V�EHVW� LQWHUHVW��$�SHUVRQ�RQ�&RPPRQZHDOWK�EHQHILWV�ZLOO�EH�FKDUJHG�
                                                
45

 Section 47A(1). 
46 Section .47A(2). 
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����SHUFHQW�RI�WKHLU�EHQHILW�SHU�DQQXP��DQG�����SHUFHQW�RI�DQ\�LQWHUHVW�HDUQHG�
RQ� RWKHU� LQFRPH� �IRU� H[DPSOH� LI� WKH\� KDYH�PRQH\� LQ� WKH� EDQN� DQG� LW� HDUQV�
LQWHUHVW� WKH�DGPLQLVWUDWRU�ZLOO� FKDUJH�����SHUFHQW�RI� WKH� LQWHUHVW�JDLQHG��DQG�
DQ� DQQXDO� FDSLWDO� IHH� RI� ���� SHUFHQW� RI� DQ\� PRQH\� HDUQHG� IURP� FDSLWDO�
LQYHVWPHQWV���

FUNDS IN COURT 

7KH�6HQLRU�0DVWHU·V�2IILFH�RI�WKH�6XSUHPH�&RXUW�DGPLQLVWHUV�IXQGV�RQ�EHKDOI�
RI�SHRSOH�ZLWK�DZDUGV�IRU�FRPSHQVDWLRQ�E\�WKH�&RXUW��7KHVH�SHRSOH�FDQ�DOVR�
KDYH� DQ� DGPLQLVWUDWRU� DSSRLQWHG� E\� 9&$7� IRU� WKH�PDQDJHPHQW� RI� LQFRPH�
VXSSRUW�� (VWDWHV� ZLWK� WKH� 0DVWHU·V� 2IILFH� DUH� PDQDJHG� TXLWH� VHSDUDWHO\�� ,I�
DFWLQJ�IRU�D�SHUVRQ�ZLWK�PRQH\�ZLWK� WKH�FRXUW� WKHUH�LV�QR�DFFRXQWDELOLW\�IRU�
WKH�H[SHQGLWXUH�RI�WKHVH�IXQGV�WR�9&$7�RU�DQ\�RWKHU�ERG\��$Q�DSSURDFK�RQ�
EHKDOI�RI�D�SHUVRQ�IRU� IXQGV�PXVW�EH�PDGH�WR� WKH�6HQLRU�0DVWHU�RU� WKH� WUXVW�
PDQDJHU�LQ�FKDUJH�RI�WKHLU�HVWDWH��7KH�DSSRLQWPHQW�RI�DQ�DGPLQLVWUDWRU�XQGHU�
DQ� DGPLQLVWUDWLRQ� RUGHU� DW� 9&$7� LQ� QR� ZD\� DIIHFWV� WKH� IXQGV� KHOG� DW� WKH�
6HQLRU�0DVWHU·V�2IILFH�LQ�WKH�6XSUHPH�&RXUW��
,Q�RUGHU�WR�DVVLVW�9&$7�WR�XQGHUVWDQG�D�SHUVRQ·V�ILQDQFHV�LW�PD\�EH�QHFHVVDU\�
WR� DVN� WKH� 6HQLRU�0DVWHU� WR� UHSRUW� WR� WKH�7ULEXQDO� DERXW� WKH�SHUVRQ·V� HVWDWH�
DQG�KRZ�WKHLU�PRQH\�LV�VSHQW��7KH�SURYLVLRQ�RI�VXFK�D�UHSRUW�LV�YROXQWDU\��

 WHAT IS A LITIGATION GUARDIAN? 

$� OLWLJDWLRQ� JXDUGLDQ� HVVHQWLDOO\� VWDQGV� LQ� WKH� SRVLWLRQ� RI� D� SHUVRQ� ZLWK� D�
GLVDELOLW\� LQ� OHJDO� SURFHHGLQJV� LQ� RUGHU� WR� JLYH� LQVWUXFWLRQV� LQ� WKRVH�
SURFHHGLQJV����7KH�FRQFHSW�DSSOLHV�RQO\�LQ�FLYLO��QRW�FULPLQDO��SURFHHGLQJV���
$OWKRXJK� DQ� DGPLQLVWUDWRU� LV� DEOH� WR� ¶EULQJ� DQG� GHIHQG·� OHJDO� DFWLRQV� RQ�
EHKDOI�RI�WKH�UHSUHVHQWHG�SHUVRQ���WKHUH�LV�QR�HTXLYDOHQW�SURYLVLRQ�LQ�UHODWLRQ�
WR� JXDUGLDQV�� $� JXDUGLDQ� PD\� WKHUHIRUH� KDYH� WR� EH� DSSRLQWHG� OLWLJDWLRQ�
JXDUGLDQ���LQ�RUGHU�WR�DFW�IRU�WKH�UHSUHVHQWHG�SHUVRQ�LQ�OHJDO�SURFHHGLQJV�����

                                                
47

 OPA Practice Guidelines No.15, Litigation Guardian 2.1. 
48 Section 58B(2)(1). 
���7KH�SRZHU�WR�DSSRLQW�D�OLWLJDWLRQ�JXDUGLDQ�LV�IRXQG�LQ�2UGHU����RI�WKH�6XSUHPH�&RXUW�
�*HQHUDO�&LYLO�3URFHGXUH��5XOHV�������HIIHFWLYHO\�UHSURGXFHG�LQ�2UGHU����RI�WKH�&RXQW\�&RXUW�
5XOHV�RI�3URFHGXUH�LQ�&LYLO�3URFHHGLQJV���������ZKLFK�LV�FRQFHUQHG�ZLWK�SHUVRQV�XQGHU�D�
GLVDELOLW\��8QGHU�UXOH�������D�¶KDQGLFDSSHG�SHUVRQ·�LV�GHILQHG�WR�PHDQ�¶D�SHUVRQ�ZKR�LV�
LQFDSDEOH�E\�UHDVRQ�RI�LQMXU\��GLVHDVH��VHQLOLW\��LOOQHVV�RU�SK\VLFDO�RU�PHQWDO�LQILUPLW\�RI�
PDQDJLQJ�KLV�RU�KHU�DIIDLUV�LQ�UHODWLRQ�WR�WKH�SURFHHGLQJ·��8QGHU�UXOH�����������H[FHSW�ZKHUH�
RWKHUZLVH�SURYLGHG��D�¶SHUVRQ�XQGHU�GLVDELOLW\·�VKDOO�FRPPHQFH�RU�GHIHQG�D�SURFHHGLQJ�E\�
KLV�OLWLJDWLRQ�JXDUGLDQ��,I�D�SDUW\�EHFRPHV�D�¶KDQGLFDSSHG�SHUVRQ·�DIWHU�SURFHHGLQJV�
FRPPHQFH��WKH�&RXUW�VKDOO�DSSRLQW�D�OLWLJDWLRQ�JXDUGLDQ�RI�WKDW�SDUW\��$�SDUW\�FDQ�RQO\�KDYH�
RQH�OLWLJDWLRQ�JXDUGLDQ��XQOHVV�WKH�&RXUW�RWKHUZLVH�RUGHUV��+RZHYHU��WKH�&RXUW�PD\�DSSRLQW��
UHPRYH�RU�VXEVWLWXWH�D�OLWLJDWLRQ�JXDUGLDQ�LI�WKH�LQWHUHVWV�RI�WKH�SDUW\�VR�UHTXLUH��
50 OPA Practice Guidelines No.15, Litigation Guardian 2.1. 
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$Q\� SHUVRQ� PD\� EH� D� OLWLJDWLRQ� JXDUGLDQ� LI� WKH\� DUH� QRW� ¶D� SHUVRQ� XQGHU�
GLVDELOLW\·� DQG� KDYH� ¶QR� LQWHUHVW� LQ� WKH� SURFHHGLQJ� DGYHUVH� WR� WKDW� RI� WKH�
SHUVRQ�XQGHU�GLVDELOLW\·����7KH�OLWLJDWLRQ�JXDUGLDQ�PXVW�FRQVHQW�WR�DFW�DV�VXFK��
7KH� OLWLJDWLRQ� JXDUGLDQ� PD\�� IRU� H[DPSOH�� EH� D� IULHQG� RU� UHODWLYH� RI� WKH�
UHSUHVHQWHG� SHUVRQ� RU� WKH� 3XEOLF� $GYRFDWH���� +RZHYHU�� DSSRLQWPHQW� DV�
OLWLJDWLRQ� JXDUGLDQ� FDUULHV� VLJQLILFDQW� UHVSRQVLELOLWLHV� DQG� PD\� SODFH� WKH�
OLWLJDWLRQ�JXDUGLDQ�DW�ULVN�RI�DQ�RUGHU�RI�FRVWV����
:KHUH�DQ�DGPLQLVWUDWRU�KDV�EHHQ�DSSRLQWHG�� WKH\�KDYH�SRZHU� WR� ¶EULQJ�DQG�
GHIHQG� DFWLRQV� DQG� RWKHU� OHJDO� SURFHHGLQJV� LQ� WKH� QDPH� RI� WKH� UHSUHVHQWHG�
SHUVRQ·����23$�LV�RI�WKH�YLHZ�WKDW�WKHVH�SRZHUV�DUH�OLPLWHG�WR�PDWWHUV�UHODWLQJ�
WR� D� SHUVRQ·V� ILQDQFHV� DQG� HVWDWH� DQG� GR� QRW� H[WHQG� WR� OLWLJDWLRQ� UHODWHG� WR�
¶OLIHVW\OH·�LVVXHV�VXFK�DV�IDPLO\�ODZ�RU�GLVFULPLQDWLRQ�FDVHV����
$�JXDUGLDQ��ZLWKRXW�EHLQJ�D�OLWLJDWLRQ�JXDUGLDQ��FDQ�DOVR�LQLWLDWH�SURFHHGLQJV�
LQ� WKH�0DJLVWUDWHV·�&RXUW� ²� IRU� H[DPSOH�� DSSO\� IRU� DQ� LQWHUYHQWLRQ�RUGHU�RQ�
EHKDOI�RI�WKH�UHSUHVHQWHG�SHUVRQ��
)RU�PRUH� LQIRUPDWLRQ�VHH�2IILFH�RI� WKH�3XEOLF�$GYRFDWH��3UDFWLFH�*XLGHOLQHV�
1R������/LWLJDWLRQ�*XDUGLDQ��

                                                
51 Rule 15.03(1). 
52

 As to the role of OPA as litigation guardian, see generally OPA Practice Guidelines No.15, Litigation 

Guardian. 
53

 Clarey v Permanent Trustee Co Ltd [2005] VSCA 128 at [49] per the Court. 
54 Section 58B(2)(1). There is apparently some debate as to whether in some jurisdictions, such as the 

Victorian Supreme Court, an administrator cannot institute legal proceedings for a person with a 

disability as of right but must be appointed litigation guardian: OPA Practice Guidelines No.15, 

Litigation Guardian 2.2. 
55 OPA Practice Guidelines No.15, Litigation Guardian 3.2.  
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3. BEFORE THE HEARING 

MAKING AN APPLICATION  

$Q\� SHUVRQ� FDQ� ORGJH� DQ� DSSOLFDWLRQ� IRU� D� JXDUGLDQVKLS� DQG�RU�
DGPLQLVWUDWLRQ�RUGHU��$SSOLFDWLRQV�DUH�XVXDOO\�ORGJHG�E\�KHDOWK�SURIHVVLRQDOV�
DQG�IDPLO\�PHPEHUV��5HDVVHVVPHQWV�DUH�DXWRPDWLF��DQG�RFFXU�MXVW�SULRU�WR�WKH�
H[SLU\�RI�WKH�RUGHU��5HYLHZV�DQG�UHKHDULQJV�DUH�LQLWLDWHG�E\�WKH�SHUVRQ�VXEMHFW�
WR�WKH�RUGHU��RU�WKHLU�ODZ\HU���6HH�ZZZ�YFDW�YLF�JRY�DX�IRU�IRUPV���
7KHUH�LV�D�VWDQGDUG�DSSOLFDWLRQ�IRUP�IRU�ERWK�W\SHV�RI�RUGHUV��$PRQJVW�RWKHU�
WKLQJV��LW�UHTXLUHV�WKH�DSSOLFDQW�WR���

«EULHIO\�RXWOLQH�WKH�LVVXHV�RU�SUREOHPV�IDFHG�E\�WKH�SHUVRQ�\RX�DUH�DSSO\LQJ�
DERXW�ZKLFK�KDYH�SURPSWHG�\RXU�DSSOLFDWLRQ��,I�\RX�ZLVK�9&$7�WR�DSSRLQW�
DQ�DGPLQLVWUDWRU�RU�JXDUGLDQ��SOHDVH�H[SODLQ�ZK\�WKH\�DUH�QHHGHG����

TYPES OF HEARINGS  

7KHUH� DUH� GLIIHUHQW� VRUWV� RI� DSSOLFDWLRQV� EHIRUH� 9&$7� LQ� WKH� *XDUGLDQVKLS�
/LVW��<RX�QHHG� WR�NQRZ�ZKDW� WKH� LVVXH� LV�EHIRUH�9&$7�� ,V� WKH� LVVXH�DERXW�D�
JXDUGLDQVKLS�RUGHU�RU�DQ�DGPLQLVWUDWLRQ�RUGHU"�,I�LW�LV�D�JXDUGLDQVKLS�RUGHU��LV�
LW�DERXW�D�SOHQDU\�JXDUGLDQVKLS�RUGHU�RU�D�OLPLWHG�JXDUGLDQVKLS�RUGHU"�
%URDGO\�VSHDNLQJ�HDFK�RUGHU�KDV�WKH�SRWHQWLDO�WR�FRYHU�WKH�IROORZLQJ��
*XDUGLDQVKLS�� LVVXHV�DERXW�OLIHVW\OH�²�ZKHUH�D�SHUVRQ�OLYHV�DQG�ZLWK�ZKRP��
ZKHWKHU�WKH\�FDQ�ZRUN�DQG�LI�VR�ZKHUH�DQG�IRU�ZKRP��ZKDW�KHDOWK�FDUH�WKH\�
DUH�WR�UHFHLYH��ZKR�WKH\�PD\�DVVRFLDWH�ZLWK�HWF��
$GPLQLVWUDWLRQ��LVVXHV�UHODWLQJ�WR�D�SHUVRQ·V�OHJDO�DQG�ILQDQFLDO�DIIDLUV��
%\� IDU� WKH� PDMRULW\� RI� KHDULQJV� EHIRUH� WKH� *XDUGLDQVKLS� /LVW� UHODWH� WR�
DGPLQLVWUDWLRQ� RUGHUV�� ,Q� ����²���� ��� SHUFHQW� RI� FDVHV� UHODWHG� WR�
DGPLQLVWUDWLRQ� RUGHUV� RU� DGPLQLVWUDWLRQ� UHDVVHVVPHQWV�� ,Q� WKH� VDPH� SHULRG�
RQO\����SHUFHQW�RI�DSSOLFDWLRQV�UHODWHG�WR�DQ�LQLWLDO�KHDULQJ�IRU�JXDUGLDQVKLS�
RUGHUV�DQG����SHUFHQW�WR�LQLWLDO�KHDULQJV�LQ�UHODWLRQ�WR�DGPLQLVWUDWLRQ�RUGHUV��

REHEARING 

$�UHKHDULQJ�LV�D�GH�QRYR�KHDULQJ����$�SHUVRQ�KDV�D�ULJKW�WR�D�UHKHDULQJ�LI�WKH\�
ZHUH�XQDZDUH�RI� WKH�KHDULQJ� WKDW�PDGH� WKH�RUGHU�RU� WKHUH� LV�QHZ�HYLGHQFH��

                                                
56

 VCAT Application to Guardianship List. 
57

 RL (Guardianship) [2002] VCAT 12. 



 

 

27 

*HQHUDOO\��D�UHKHDULQJ�LV�FRQGXFWHG�E\�D�9&$7�PHPEHU�PRUH�VHQLRU�WKDQ�WKH�
RULJLQDO�PHPEHU�ZKR�KHDUG�WKH�FDVH�����
:KHUH�DQ�DSSOLFDWLRQ�LV�PDGH�9&$7�PXVW�UHKHDU�WKH�PDWWHU�DQG�KDV�DOO� WKH�
IXQFWLRQV�DQG�SRZHUV� WKDW� LW�KDG�ZLWK�UHVSHFW� WR� WKH�PDWWHU�DW� ILUVW� LQVWDQFH��
9&$7�PD\�LQ�UHVSHFW�RI�WKH�RUGHU�PDGH�DW�ILUVW�LQVWDQFH��
�D� DIILUP�WKH�RUGHU��
�E� YDU\�WKH�RUGHU��RU�
�F� VHW�DVLGH�WKH�RUGHU�DQG�PDNH�DQRWKHU�RUGHU�LQ�VXEVWLWXWLRQ����
$Q�DSSOLFDWLRQ�IRU�UHKHDULQJ�RU�IRU�OHDYH�WR�DSSO\�IRU�UHKHDULQJ�PXVW�EH�GRQH�
ZLWKLQ����GD\V�DIWHU�WKH�GDWH�RI�WKH�RUGHU��7KH�DSSOLFDWLRQ�VKRXOG�EH�PDGH�LQ�
ZULWLQJ�VWDWLQJ�WKH�UHDVRQV�IRU�D�UHKHDULQJ���
$Q�DSSOLFDWLRQ� IRU�D� UHKHDULQJ�GRHV�QRW�DIIHFW� WKH�RSHUDWLRQ�RI�DQ\�RUGHU�RU�
SUHYHQW�WKH�WDNLQJ�RI�DFWLRQ�WR�HQIRUFH�WKH�RUGHU��XQOHVV�9&$7�PDNHV�DQ�RUGHU�
VWD\LQJ� WKH� RSHUDWLRQ� RI� DQ� RUGHU� SHQGLQJ� WKH� GHWHUPLQDWLRQ� RI� WKH�
UHKHDULQJ����

REVIEW 

$� SHUVRQ� LQ� UHVSHFW� RI�ZKRP� DQ� RUGHU� LV� PDGH�PD\� DSSO\� WR� 9&$7� IRU� D�
UHYLHZ�RI�WKH�RUGHU� LI� WKH�SHUVRQ�GLG�QRW�DSSHDU�DQG�ZDV�QRW�UHSUHVHQWHG�DW�
WKH�KHDULQJ�DW�ZKLFK�WKH�RUGHU�ZDV�PDGH����9&$7�PD\��
�D�� KHDU�DQG�GHWHUPLQH�WKH�DSSOLFDWLRQ�LI�LW�LV�VDWLVILHG�WKDW�WKH�DSSOLFDQW�KDG�

D� UHDVRQDEOH� H[FXVH� IRU� QRW� DWWHQGLQJ� RU� EHLQJ� UHSUHVHQWHG� DW� WKH�
KHDULQJ��DQG�

��E�� LI�LW�WKLQNV�ILW��RUGHU�WKDW�WKH�RUGHU�EH�UHYRNHG�RU�YDULHG����
7KHUH�PD\� EH� D� OLPLW� WR� WKH� QXPEHU� RI� WLPHV� D� SHUVRQ� FDQ� DSSO\� RQ� WKHVH�
JURXQGV��
7KHUH� LV� D� VOLJKW� GLIIHUHQFH� EHWZHHQ� D� UHKHDULQJ� DQG� D� UHYLHZ��$� UHYLHZ� LV�
DSSURSULDWH� LI� D� GHFLVLRQ�ZDV�PDGH� LQ� WKH� SHUVRQ·V� DEVHQFH��$� UHKHDULQJ� LV�
DSSURSULDWH�IRU�QRQ�DWWHQGDQFH�RU�LI�WKHUH�LV�QHZ�HYLGHQFH��DQG�PHDQV�WKDW�WKH�
PDWWHU�LV�KHDUG�E\�D�PRUH�VHQLRU�PHPEHU��

REASSESSMENT 

6HFWLRQ����RI�WKH�*XDUGLDQVKLS�DQG�$GPLQLVWUDWLRQ�$FW�VHWV�RXW�WKH�UHTXLUHPHQWV�
IRU�WKH�7ULEXQDO�FRQGXFWLQJ�D�UHDVVHVVPHQW�KHDULQJ���

�������7KH�7ULEXQDO�PXVW�FRQGXFW�D�UHDVVHVVPHQW�RI�D�JXDUGLDQVKLS�RUGHU�RU�DQ�
DGPLQLVWUDWLRQ�RUGHU³�

                                                
58 XYZ, above n 9, at [10] per Cavanough J. 
59

 Section 60C. 
60

 Section 60D. 
61

 Section 120(1) VCAT Act. 
62 Section 120(4) VCAT Act. 
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�D�� ZLWKLQ� ��� PRQWKV� DIWHU� PDNLQJ� WKH� RUGHU�� XQOHVV� WKH� 7ULEXQDO� RUGHUV�
RWKHUZLVH��DQG�

�E�� LQ� DQ\� FDVH�� DW� OHDVW� RQFH�ZLWKLQ� HDFK� �� \HDU� SHULRG� DIWHU�PDNLQJ� WKH�
RUGHU�XQOHVV�WKH�7ULEXQDO�RUGHUV�RWKHUZLVH��

���� 7KH�7ULEXQDO�PD\�DW�DQ\�WLPH�FRQGXFW�D�UHDVVHVVPHQW�RI�DQ\�RUGHU�PDGH�E\�
LW�XQGHU�WKLV�$FW��

�����$�UHDVVHVVPHQW�XQGHU�WKLV�VHFWLRQ�PD\�EH�FRQGXFWHG³�
�D�� RQ�WKH�7ULEXQDO¶V�RZQ�LQLWLDWLYH��RU�
�E�� RQ�WKH�DSSOLFDWLRQ�DQ\�SHUVRQ��

7KH� UHDVVHVVPHQW� RI� RUGHUV� LV� LPSRUWDQW� EHFDXVH� WKH� UHSUHVHQWHG� SHUVRQ·V�
FRQGLWLRQ� DQG� FLUFXPVWDQFHV� PD\� FKDQJH�� :LWKRXW� QHZ� HYLGHQFH� RI� WKH�
SHUVRQ·V�DOOHJHG�GLVDELOLW\��DELOLW\�DQG�FDSDFLW\��WKH�KHDULQJ�PD\�SURFHHG�RQ�
WKH� EDVLV� RI� H[LVWLQJ� UHSRUWV�� ,W� LV� LPSRUWDQW� IRU� WKH� DGYRFDWH� WR� HQVXUH� WKDW�
QHZ� DQG� FXUUHQW� UHSRUWV� DUH� REWDLQHG� IRU� WKH� KHDULQJ�� 5HSRUWV� RXJKW� WR�
DGGUHVV� WKH� SHUVRQ·V�PDQDJHPHQW� RI� GDLO\� OLYLQJ� DQG� LI� SRVVLEOH� KRZ� WKH\�
KDYH�SURJUHVVHG�WRZDUGV�LQGHSHQGHQFH�VLQFH�WKH�ODVW�KHDULQJ��
$�UHDVVHVVPHQW�KHDULQJ�XSRQ�WKH�DSSOLFDWLRQ�E\�D�SHUVRQ��DV�GLVWLQFW�IURP�DQ�
¶DXWRPDWLF·� UHDVVHVVPHQW� RU� RQ� WKH� 7ULEXQDO·V� RZQ� LQLWLDWLYH�� LV� E\� OHDYH� RI�
9&$7��,Q�WKH�SHULRG�����²����JXDUGLDQVKLS�RUGHUV�ZHUH�JHQHUDOO\�UHDVVHVVHG�
ZLWKLQ�RQH�\HDU�DQG�DGPLQLVWUDWLRQ�RUGHUV�ZLWKLQ�WKUHH�\HDUV����
,I�WKHUH�LV�QR�ORQJHU�D�QHHG�IRU�D�JXDUGLDQ�RU�DGPLQLVWUDWRU�WKHQ�DQ�DSSOLFDWLRQ�
IRU�UHDVVHVVPHQW�VKRXOG�EH�PDGH��
,Q�DGGLWLRQ�WR�DQ\�RWKHU�SDUWLHV��WKH�UHSUHVHQWHG�SHUVRQ�DQG�WKH�JXDUGLDQ�RU�
DGPLQLVWUDWRU��DV�WKH�FDVH�PD\�EH��DUH�SDUWLHV�WR�D�UHDVVHVVPHQW����
8SRQ�FRPSOHWLQJ�D�UHDVVHVVPHQW�9&$7�PD\��E\�RUGHU��DPHQG��YDU\��FRQWLQXH�
RU� UHSODFH� WKH� RUGHU� VXEMHFW� WR� DQ\� FRQGLWLRQV� RU� UHTXLUHPHQWV� LW� FRQVLGHUV�
QHFHVVDU\��RU�UHYRNH�WKH�RUGHU�����

PARTIES TO THE HEARING 

7KH�SHUVRQ�VXEMHFW�WR�D�KHDULQJ�DQG�DQ\�SHUVRQ�SURSRVHG�DV�D�JXDUGLDQ�RU�DQ�
DGPLQLVWUDWRU�DUH�SDUWLHV�WR�WKH�SURFHHGLQJV����

ENTITLEMENT TO NOTICE OF HEARING 

$V� D�SHUVRQ� VXEMHFW� WR� D�KHDULQJ� LV� D�SDUW\� WR� WKH�SURFHHGLQJ�� WKH\�PXVW�EH�
VHUYHG�D�QRWLFH��9&$7�$FW���7KH�QRWLFHV�DUH�GLIILFXOW� WR�RSHQ�DQG�PD\�VHHP�
FU\SWLF� WR� VRPH�SHRSOH��7KH\�QHHG� WR�EH�H[SODLQHG�FDUHIXOO\��1RWLFHV�GR�QRW�
HQFRXUDJH�WKH�SURSRVHG�UHSUHVHQWHG�SHUVRQ�WR�DSSHDU��,I�WKH\�GR�QRW�DSSHDU��
                                                
63

 VCAT Annual Report 2005/06, p.26. 
64

 Sections 61, 17, 43. 
65

 Section 63. 
66 Sections 17, 43. 
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DQG� IDLO� WR� SURYLGH� D� UHDVRQDEOH� H[FXVH� WKDW�ZRXOG� MXVWLI\� DQ� DGMRXUQPHQW��
9&$7�ZLOO�SURFHHG�ZLWKRXW�WKHP��
2WKHU�SDUWLHV�HQWLWOHG�WR�QRWLFHV�DUH�DV�IROORZV����

• 3HUVRQ�SURSRVHG�DV�JXDUGLDQ�RU�DGPLQLVWUDWRU��
7KH\� DUH� DOVR� FRQVLGHUHG� D� SDUW\� WR� WKH� SURFHHGLQJV� DQG� HQWLWOHG� WR�
UHFHLYH�QRWLFHV��

• $SSOLFDQW���
7KH�DSSOLFDQW�ZLOO�EH�QRWLILHG�RI�WKH�KHDULQJ��

• 1HDUHVW�UHODWLYH���
7KH�QHDUHVW�UHODWLYH��ZKR�LV�QRW�WKH�DSSOLFDQW�RU�SURSRVHG�JXDUGLDQ�RU�
DGPLQLVWUDWRU�� RI� WKH�SHUVRQ� WR�ZKRP� D� KHDULQJ� UHODWHV� LV� HQWLWOHG� WR�
QRWLFH�RI�WKH�DSSOLFDWLRQ��QRWLFH�RI�WKH�KHDULQJ�DQG�QRWLFH�RI�DQ\�RUGHU���

• 3ULPDU\�FDUHU��
7KH�SULPDU\�FDUHU�RI�WKH�SHUVRQ�WR�ZKRP�D�KHDULQJ�UHODWHV�LV�HQWLWOHG�WR�
QRWLFH�RI�WKH�DSSOLFDWLRQ��QRWLFH�RI�WKH�KHDULQJ�DQG�QRWLFH�RI�DQ\�RUGHU���

• 3XEOLF�$GYRFDWH���
7KH�3XEOLF�$GYRFDWH� LV� HQWLWOHG� WR�QRWLFH� RI� WKH� DSSOLFDWLRQ��QRWLFH� RI�
WKH�KHDULQJ�DQG�QRWLFH�RI�DQ\�RUGHU���

• $GPLQLVWUDWRU���
,I� WKH�DSSOLFDWLRQ� LV� IRU�D�JXDUGLDQVKLS�RUGHU�DQG�WKHUH�DOUHDG\�H[LVWV�
DQ� DGPLQLVWUDWLRQ� RUGHU�� WKHQ� DQ\� DGPLQLVWUDWRU� RI� WKH� HVWDWH� RI� WKH�
SHUVRQ�LQ�UHVSHFW�RI�ZKRP�WKH�RUGHU�LV�PDGH�LV�HQWLWOHG�WR�QRWLFH�RI�WKH�
DSSOLFDWLRQ��QRWLFH�RI�WKH�KHDULQJ�DQG�QRWLFH�RI�DQ\�RUGHU��

• *XDUGLDQ���
,I�WKH�DSSOLFDWLRQ�LV�IRU�DQ�DGPLQLVWUDWLRQ�RUGHU�DQG�WKHUH�DOUHDG\�H[LVWV�
D� JXDUGLDQVKLS� RUGHU�� WKHQ� DQ\� JXDUGLDQ� RI� WKH� SHUVRQ� LQ� UHVSHFW� RI�
ZKRP�WKH�DSSOLFDWLRQ� LV�PDGH� LV�HQWLWOHG� WR�QRWLFH�RI� WKH�DSSOLFDWLRQ��
QRWLFH�RI�WKH�KHDULQJ�DQG�QRWLFH�RI�DQ\�RUGHU���

• 2WKHU�LQWHUHVWHG�SDUWLHV���
,I� WKH�DSSOLFDWLRQ� LV� IRU� DQ�DGPLQLVWUDWLRQ�RUGHU��DQ\�SHUVRQ�ZKR�KDV�
DGYLVHG�WKH�7ULEXQDO�RI�DQ�LQWHUHVW�LQ�WKH�SHUVRQ�LQ�UHVSHFW�RI�ZKRP�WKH�
DSSOLFDWLRQ� LV� PDGH� RU� LQ� WKHLU� HVWDWH� LV� HQWLWOHG� WR� QRWLFH� RI� WKH�
DSSOLFDWLRQ��QRWLFH�RI�WKH�KHDULQJ�DQG�QRWLFH�RI�DQ\�RUGHU��
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 Section 20 refers to notice regarding guardianship orders; s. 44 refers to notice regarding 

administration orders; s. 60B(2) refers to notice of rehearing of any order; and s. 62 refers to notice of 

reassessment of any order. 
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PLACE OF HEARING 

0RVW�KHDULQJV�WDNH�SODFH�DW�9&$7��+RZHYHU��D�QXPEHU�RI�FDVHV�DUH�KHDUG�LQ�
0DJLVWUDWHV·� &RXUW� EXLOGLQJV�� QXUVLQJ� KRPHV� DQG� ORFDWLRQV� FORVHVW� WR� WKH�
SURSRVHG� UHSUHVHQWHG�SHUVRQ��+HDULQJ� ORFDWLRQ�DQG�WLPHV�DUH�SRVWHG�RQ� WKH�
9&$7�ZHEVLWH�WKH�DIWHUQRRQ�EHIRUH�WKH�KHDULQJ��VHH�ZZZ�YFDW�YLF�JRY�DX����

TIME OF HEARING 

7KH�KHDULQJ�SURJUDP�XVXDOO\�FRPPHQFHV�DW������DP��7KH�KHDULQJ�QRWLFH�ZLOO�
VWDWH�ZKDW�WLPH�WKH�KHDULQJ�LV�OLVWHG�IRU��
,W�FDQ�EH�YHU\�GLIILFXOW�IRU�D�SHUVRQ�WR�SUHVHQW�DW�9&$7�DIWHU�D�OHQJWK\�ZDLW��,I�
\RX�FDOO�WKH�9&$7�OLVWLQJ�FR�RUGLQDWRU�DQG�JLYH�WKHP�HQRXJK�QRWLFH��\RX�FDQ�
DUUDQJH� IRU� D� SDUWLFXODU� KHDULQJ� WR� EH� OLVWHG� DW� D� WLPH� FRQYHQLHQW� IRU� WKH�
SHUVRQ�� 6RPH�SHRSOH� WDNLQJ�PHGLFDWLRQ�PD\�SUHIHU� WKH�KHDULQJ� WR�EH� LQ� WKH�
PRUQLQJ� DV� WKH\� PD\� JHW� WLUHG� LQ� WKH� DIWHUQRRQ�� 6RPH� ROGHU� SHUVRQV� PD\�
SUHIHU�WKH�KHDULQJ�WR�EH�LQ�WKH�PRUQLQJ�EHFDXVH�WKH\�DUH�PRUH�DOHUW�WKDQ�LQ�WKH�
DIWHUQRRQ��6HHN�LQVWUXFWLRQV�IURP�WKH�SHUVRQ�DERXW�WKH�WLPHV�WKDW�ZRXOG�VXLW�
WKHP�DFFRUGLQJ�WR�WKHLU�PHGLFDO�RU�RWKHU�QHHGV��

NOTIFICATION OF REPRESENTATION 

7HOHSKRQH� WKH� 9&$7� KHDULQJ� FR�RUGLQDWRU� DV� VRRQ� DV� \RX� NQRZ� \RX� DUH�
UHSUHVHQWLQJ�VRPHRQH�DQG�LI�\RX�FDQ��DGYLVH�WKHP�RI�DQ�HVWLPDWH�RI�WKH�OHQJWK�
RI�WKH�KHDULQJ��&RQILUP�LQ�ZULWLQJ��7KH�XVXDO�WLPH�DOORFDWHG�IRU�D�KHDULQJ�LV����
PLQXWHV��7KH�FDVH�PD\�EH�UHVFKHGXOHG�LI�WKH�FDVH�LV�JRLQJ�WR�EH�FRQWHVWHG�DQG�
LI�WKH�KHDULQJ�ZLOO�WDNH�ORQJHU�WKDQ����PLQXWHV��

ADJOURNMENT OF HEARING 

<RX�PD\� EH� DEOH� WR� KDYH� D� KHDULQJ� DGMRXUQHG�� IRU� H[DPSOH� WR� DOORZ� IRU� D�
SHUVRQ� WR� EH� UHSUHVHQWHG�� WR� DOORZ� WLPH� IRU� ZULWWHQ� RU� PRUH� FRPSOH[�
VXEPLVVLRQV�WR�EH�PDGH��WR�DOORZ�WLPH�IRU�PHGLFDO�UHSRUWV�RU�RWKHU�VXSSRUWLQJ�
PDWHULDO� WR� EH� REWDLQHG�� RU� ZLWQHVVHV� WR� EH� DYDLODEOH�� RU� WR� DOORZ� IRU�
FRQVLGHUDWLRQ� RI� PDWHULDO� ZKLFK� \RX� KDYH� QRW� KDG� VXIILFLHQW� WLPH� WR� UHDG�
EHIRUH� WKH� KHDULQJ� DQG� RQ�ZKLFK�9&$7�ZLOO� UHO\�� 7KHUH� LV� DQ� DGMRXUQPHQW�
IRUP�RQ�WKH�9&$7�ZHEVLWH��VHH�ZZZ�YFDW�YLF�JRY�DX���
*LYH�9&$7�DV�PXFK�QRWLFH�DV�\RX�FDQ�RI�WKH�UHTXHVW�IRU�DQ�DGMRXUQPHQW��,W�
ZLOO�DOVR�EH�HDVLHU�WR�JHW�DQ�DGMRXUQPHQW�LI�\RX�KDYH�WKH�FRQVHQW�RI�WKH�RWKHU�
SDUWLHV��3KRQH�WKH�9&$7�KHDULQJ�FR�RUGLQDWRU�WR�UHTXHVW�DQ�DGMRXUQPHQW�DQG�
WKHQ� ID[� FRQILUPDWLRQ� RI� WKLV� LQ� ZULWLQJ�� ,I� DQ� DGMRXUQPHQW� FDQQRW� EH�
UHTXHVWHG�XQWLO� WKH�GD\�RI� WKH�KHDULQJ��SXW� WKH� UHTXHVW� WR�9&$7�DV� HDUO\�DV�
SRVVLEOH� RQ� WKH� GD\�RI� WKH� KHDULQJ�� HLWKHU� LQ� SHUVRQ�� RU� E\� ID[�� 7KH� UHTXHVW�
VKRXOG�VWDWH�UHDVRQV�DQG�\RXU�FRQWDFW�GHWDLOV��
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$Q�DGMRXUQPHQW�ZLOO�QRW�QHFHVVDULO\�EH�JUDQWHG�DQG�LV�SDUWLFXODUO\�XQOLNHO\�WR�
EH�JUDQWHG�DW�VKRUW�QRWLFH��

ARRANGING FOR AN INTERPRETER  

,I� DQ� LQWHUSUHWHU� LV� UHTXLUHG� DQG� \RX� FDQQRW� REWDLQ� RQH� WKURXJK� \RXU� RZQ�
RUJDQLVDWLRQ�RU�9LFWRULD�/HJDO�$LG��LW�LV�DOVR�SRVVLEOH�WKDW�WKH�KRVSLWDO�RU�RWKHU�
LQVWLWXWLRQ� WKDW� LQLWLDWHG� WKH� RUGHU� PLJKW� DUUDQJH� RQH� IRU� \RX�� 9&$7� ZLOO�
DUUDQJH�DQ�LQWHUSUHWHU�WR�EH�SUHVHQW�DW�WKH�KHDULQJ��7KH�RUJDQLVDWLRQ�LQLWLDWLQJ�
WKH�SURFHHGLQJ�ZLOO�XVXDOO\�DGYLVH�9&$7�LI�DQ�LQWHUSUHWHU�LV�UHTXLUHG��EXW�LW�LV�
D� JRRG� LGHD� IRU� \RX� WR� FRQWDFW� WKH� 9&$7� KHDULQJ� FR�RUGLQDWRU� \RXUVHOI� WR�
FRQILUP�WKDW�DQ�LQWHUSUHWHU�KDV�EHHQ�DUUDQJHG��

ACCESSING THE VCAT FILE 

7KH�9&$7�ILOH�FRQWDLQV�DOO�GRFXPHQWV�ORGJHG�LQ�WKH�SURFHHGLQJ�LQ�UHODWLRQ�WR�
WKH� JXDUGLDQVKLS� DQG�RU� DGPLQLVWUDWLRQ� RUGHUV���� 7KLV� PD\� LQFOXGH� D�
VWDWHPHQW�E\�WKH�DSSOLFDQW��PHGLFDO�DQG�RWKHU�H[SHUW�UHSRUWV�DQG�VXEPLVVLRQV�
E\�LQWHUHVWHG�SDUWLHV����:LWK�D�VLJQHG�DXWKRULW\�IURP�WKH�SHUVRQ�VXEMHFW�WR�WKH�
DSSOLFDWLRQ�D�ODZ\HU�FDQ�LQVSHFW�WKH�ILOH�RU�UHTXHVW�9&$7�WR�ID[�RU�PDLO�D�FRS\�
RI� WKH� DSSOLFDWLRQ� IRUP� DQG� VXSSRUWLQJ� GRFXPHQWV�� 7KHUH� LV� D� IHH� IRU�
FRS\LQJ����5HTXHVWV�VKRXOG�EH�PDGH�DW�WKH�HDUOLHVW�RSSRUWXQLW\�EXW�LW�VKRXOG�
EH�UHPHPEHUHG�WKDW�IXUWKHU�GRFXPHQWV�PD\�EH�ILOHG�VXEVHTXHQWO\�����
,I�WKH�PDWWHU�LV�D�JXDUGLDQVKLS�DSSOLFDWLRQ�DQG�9&$7�KDV�DVNHG�WKH�2IILFH�RI�
WKH� 3XEOLF�$GYRFDWH� �23$�� WR� LQYHVWLJDWH� DQG�SURYLGH� D� UHSRUW�� WKH� ODZ\HU�
GRHV�QRW�DXWRPDWLFDOO\�JDLQ�DFFHVV�WR� WKLV�UHSRUW��7KH� ODZ\HU�VKRXOG�FRQWDFW�
23$�WR�GLVFXVV�WKH�FRQWHQWV�RI�WKH�UHSRUW�DQG�DOVR�IRUPDOO\�UHTXHVW�WKH�UHSRUW�
IURP�9&$7��*HQHUDOO\��23$�LQYHVWLJDWRUV�ZHOFRPH�VXFK�GLVFXVVLRQV��
7KH�SURFHHGLQJ�ILOH�ZLOO�XVXDOO\�FRQWDLQ��

• WKH�DSSOLFDWLRQ�
• PHGLFDO�DQG�RWKHU�SURIHVVLRQDO�UHSRUWV�
• 23$�UHSRUW��LI�LQYROYHG��
• DQ\�VXEPLVVLRQV�OHWWHUV�IURP�LQWHUHVWHG�SDUWLHV�
• DOO�QRWLFHV�LVVXHG�E\�9&$7�UHODWLQJ�WR�WKH�DSSOLFDWLRQ��
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 Section 146(1) VCAT Act. 
69

 Billings , above n 19,at 10. 
70

 Section 146(2), (3). 
71 Billings, above n 19, at 10.  
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DISCUSSIONS WITH OTHER INTERESTED PARTIES 

:LWK�WKH�SHUVRQ·V�SHUPLVVLRQ��FRQWDFW� WKH�JXDUGLDQ�DQG�RU�DGPLQLVWUDWRU�RU�
SHUVRQ�ZKR�KDV� ORGJHG� WKH� DSSOLFDWLRQ��RU�23$� LI� WKDW�RIILFH� LV� LQYROYHG� LQ�
SURYLGLQJ� D� UHSRUW�� EHIRUH� WKH� KHDULQJ� WR� FODULI\� DQ\� PDWWHU� WKDW� PLJKW� EH�
KHOSIXO�IRU�WKH�FDVH��,W�LV�QRW�DSSURSULDWH�WR�FRQWDFW�WKH�DSSOLFDQW�LI�WKH\�DUH�D�
IDPLO\�PHPEHU��XQOHVV�\RX�KDYH�LQVWUXFWLRQV�IURP�WKH�SHUVRQ�WR�GR�VR��,W�PD\�
EH�D�VLWXDWLRQ�ZKHUH�WKH�DSSOLFDQW�LV�D�IDPLO\�PHPEHU�DQG�WKHUH�LV�FRQIOLFW�DQG�
WKH� SHUVRQ� GRHV� QRW� ZDQW� \RX� WR� GLVFXVV� WKH� FDVH� ZLWK� WKHP� EHIRUH� WKH�
KHDULQJ��
'LVFXVVLRQV� DQG�QHJRWLDWLRQV�ZLWK� DQ\�JXDUGLDQ�� DGPLQLVWUDWRU� RU� DSSOLFDQW�
RU�LQWHUHVWHG�SDUW\�RU�23$�LQYHVWLJDWRU�PD\�UHVXOW�LQ�D�SRVLWLYH�RXWFRPH�IRU�
WKH�SHUVRQ�DW�WKH�KHDULQJ��<RX�PD\�EH�DEOH�WR�GLVFXVV�ZKHWKHU�WKHUH�LV�D�QHHG�
IRU� D� JXDUGLDQ� RU� DGPLQLVWUDWRU� DQG�SURSRVH� OHVV� UHVWULFWLYH� DOWHUQDWLYHV�� ,Q�
VRPH�FDVHV�WKLV�SURFHVV�PD\�OHDG�WR�WKH�ZLWKGUDZDO�RI�WKH�DSSOLFDWLRQ��,W�ZLOO�
DOVR� SURYLGH� YDOXDEOH� LQIRUPDWLRQ� DERXW� WKH� LVVXHV� LQYROYHG� DQG� DVVLVW� LQ�
SUHSDULQJ�IRU�WKH�KHDULQJ��
(YHQ� LI� WKH�SHUVRQ�UHPDLQV�VXEMHFW� WR�D�JXDUGLDQVKLS�DQG�RU�DGPLQLVWUDWLRQ�
RUGHU� WKHVH�GLVFXVVLRQV�PD\�UHVXOW� LQ�D� OHVV�UHVWULFWLYH�RUGHU��)RU�H[DPSOH��D�
SHUVRQ� RQ� DQ� DGPLQLVWUDWLRQ� RUGHU� PD\� EH� JLYHQ� PRUH� IUHHGRP�ZLWK� WKHLU�
PRQH\� LQ� UHODWLRQ� WR� VKRSSLQJ� IRU� KRXVHKROG� LWHPV�� RU� EH� JLYHQ� WKH�
RSSRUWXQLW\� WR�SD\� WKHLU�RZQ�UHQW�� ,Q� UHODWLRQ� WR� JXDUGLDQVKLS� WKH\�PD\�EH�
DEOH� WR�KDYH�PRUH� VD\�DERXW�ZKHUH� WKH\�ZRXOG� OLNH� WR� OLYH�RU� LQ� UHODWLRQ� WR�
DFFHVV�WR�SHUVRQV��

WITNESS SUMMONS 

7KH�3ULQFLSDO�5HJLVWUDU�KDV�GLVFUHWLRQ�WR�LVVXH�D�VXPPRQV�DW�WKH�UHTXHVW�RI�D�
SDUW\����3D\PHQW�RI�IHHV�PD\�EH�UHTXLUHG���<RX�PD\�DOVR�QHHG�WR�LGHQWLI\�DQ\�
GRFXPHQWV�WKDW�\RX�ZLVK�WR�KDYH�SURGXFHG��
7KH�7ULEXQDO�PD\�DOVR�GLUHFW�WKH�3ULQFLSDO�5HJLVWUDU�WR�LVVXH�D�VXPPRQV�����

OBTAINING SECOND OPINIONS 

:KHQ� SUHVHQWLQJ� D� FDVH� WR� 9&$7� GLVSXWLQJ� GLVDELOLW\�� L�H�� DUJXLQJ� WKDW� WKH�
SHUVRQ� LV� DEOH� WR�PDNH� UHDVRQDEOH� GHFLVLRQV� IRU� WKHPVHOYHV� DQG� WKHUH� LV� QR�
QHHG� IRU� D� JXDUGLDQ� DQG�RU� DGPLQLVWUDWRU�� LW� LV� LPSRUWDQW� WR�KDYH� D� VHFRQG�
PHGLFDO� RSLQLRQ��5HSRUWV� IURP�D� JHQHUDO� SUDFWLWLRQHU� DUH� RIWHQ� EULHI� DQG�GR�
QRW�H[SORUH�WKH�SHUVRQ·V�DELOLW\�WR�PDQDJH�LQ�DOO�DVSHFWV�RI�WKHLU�OLYHV��IXUWKHU�
H[SORUDWLRQ�RI� WKH� LPSDFW�RI� WKH�GLVDELOLW\� LV�HVVHQWLDO��0DQ\�PDWWHUV�KDYH�D�
VLPSOH�UHSRUW�IURP�D�*3�DQG�WKH�7ULEXQDO�UHOLHV�RQ�WKHVH�UHSRUWV���
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 Section 104, VCAT Act. 
73 Section 104, VCAT Act. 
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,I�\RX�DUH�QRW�DEOH�WR�SURYLGH�D�VHFRQG�PHGLFDO�RSLQLRQ�GLVSXWLQJ�GLVDELOLW\��
WKH�7ULEXQDO�ZLOO�DOPRVW�FHUWDLQO\�DFFHSW�WKH�PHGLFDO�HYLGHQFH�EHIRUH�LW�� WKDW�
WKH�SHUVRQ�GRHV�KDYH�D�GLVDELOLW\��
)RU�GHWDLOHG�DVVHVVPHQWV�LQ�UHODWLRQ�WR��

• DJH�UHODWHG�GLVDELOLWLHV�²�FRQWDFW�$&$7��DJHG�FDUH�DVVHVVPHQW�WHDP����
• LQWHOOHFWXDO� GLVDELOLW\� ²� REWDLQ� D� IXQFWLRQDO� DVVHVVPHQW� IURP� DQ�

RFFXSDWLRQDO�WKHUDSLVW��VSHHFK�WKHUDSLVW�RU�QHXURSV\FKRORJLVW���
• DFTXLUHG�EUDLQ�LQMXU\�²�REWDLQ�D�UHSRUW�IURP�D�QHXURSV\FKRORJLVW�RU�DQ�

DOOLHG�KHDOWK�DVVHVVPHQW���
• PHQWDO� LOOQHVV� ²� WKH� 9LFWRULDQ� 0HQWDO� ,OOQHVV� $ZDUHQHVV� &RXQFLO�

�90,$&�� KDV� D� OLVW� RI� SV\FKLDWULVWV� ZKR� ZLOO� EXON� ELOO� WR� SURYLGH� D�
UHSRUW��

6HH�&KDSWHU����8VHIXO�&RQWDFW�'HWDLOV��IRU�LQIRUPDWLRQ�RQ�KRZ�WR�FRQWDFW�WKHVH�
RUJDQLVDWLRQV��
$OOLHG� KHDOWK� SURIHVVLRQDOV� DUH� DWWDFKHG� WR� PDQ\� KRVSLWDOV� DQG� WKH\� PD\�
SURYLGH�D�UHSRUW��5HSRUWV�FDQ�DOVR�EH�SURYLGHG�E\�SULYDWH�SUDFWLWLRQHUV��
:KHQ�VHHNLQJ�D�UHSRUW�PDNH�VXUH�\RX�DUH�FOHDU�DERXW�WKH�FRVW�DQG�ZKR�ZLOO�
SD\�IRU�LW��$�QHXURSV\FKRORJLVW·V�UHSRUW�PD\�FRVW�DURXQG�������/HJDO�DLG�PD\�
EH�DYDLODEOH�WR�SD\�IRU�D�UHSRUW��
,I�WKH�SHUVRQ�LV�DOUHDG\�NQRZQ�WR�WKH�KHDOWK�SURIHVVLRQDO��WDON�WR�WKHP�ILUVW�WR�
DVVHVV�ZKHWKHU�WKH\�ZLOO�JLYH�D�VXSSRUWLYH�UHSRUW�EHIRUH�\RX�PDNH�D�UHTXHVW��
$OVR�� HQVXUH� WKDW� \RX� LQIRUP� WKH� SHUVRQ�SURYLGLQJ� WKH� UHSRUW� H[DFWO\�ZKDW�
\RX� ZDQW� WHVWHG� DQG� OHW� WKHP� NQRZ� WKDW� WKH\� PD\� EH� UHTXLUHG� WR� JLYH�
HYLGHQFH� LQ�DGGLWLRQ� WR� WKHLU� UHSRUW� WR�9&$7��7KLV�GRHV�QRW�PHDQ� WKDW� WKH\�
ZLOO� KDYH� WR� DWWHQG� LQ� SHUVRQ�� 9&$7�PD\�ZLVK� WR� VSHDN�ZLWK� WKHP� RQ� WKH�
WHOHSKRQH��

LEGAL FEES 

LEGAL AID FUNDING 

9LFWRULD�/HJDO�$LG��9/$��SURYLGHV�IUHH�OHJDO�DGYLFH��9/$�FDQ�SD\�IRU�PHGLFDO�
UHSRUWV�DQG�D�ODZ\HU�RU�EDUULVWHU�LI��

• WKHUH� LV� D� UHDVRQDEOH� SURVSHFW� RI� UHPRYLQJ� RU� SUHYHQWLQJ� WKH�
DSSRLQWPHQW�RU�UHDSSRLQWPHQW�RI�D�JXDUGLDQ�RU�DGPLQLVWUDWRU�DQG��

• WKH� SHUVRQ� FDQQRW�� LQ� DFFRUGDQFH� ZLWK� WKH� 9/$� JXLGHOLQHV�� DIIRUG� D�
SULYDWH�ODZ\HU��

9LFWRULD�/HJDO�$LG�DOVR�UXQV�D�GXW\�ODZ\HU�VHUYLFH�GDLO\�DW�9&$7�DQG�KDV�DQ�
RIILFH�DW�9&$7��7KH�GXW\�ODZ\HU�VHUYLFH�SURYLGHV�DGYLFH�RQ�WKH�GD\�DQG�PD\�
EH�DEOH�WR�DVVLVW�WKH�SHUVRQ��RU�\RX�FDQ�FRQWDFW�9/$�EHIRUHKDQG�WR�GLVFXVV�WKH�
SHUVRQ·V�DSSHDUDQFH��DQG�WKH\�PD\�EH�DEOH�WR�DVVLVW�RQ�WKH�GD\���
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6HH� WKH� 9LFWRULD� /HJDO� $LG� ZHEVLWH� IRU� PRUH� LQIRUPDWLRQ� RQ� IXQGLQJ�
JXLGHOLQHV��ZZZ�OHJDODLG�YLF�JRY�DX��

NON LEGAL AID 

,Q�D�FDVH�ZKHUH�D�SHUVRQ�LV�RQ�DQ�DGPLQLVWUDWLRQ�RUGHU��LW�LV�QHFHVVDU\�IRU�WKH�
ODZ\HU�WR�FRQVXOW�ZLWK�WKH�DGPLQLVWUDWRU�LQ�UHODWLRQ�WR�SD\PHQW�RI�OHJDO�IHHV��
7KH�DGPLQLVWUDWRU�KDV�WKH�DXWKRULW\�WR�GHWHUPLQH�ZKHWKHU�\RXU�OHJDO�IHHV�ZLOO�
EH�SDLG��6HFWLRQ����RI� WKH�*$$�PDNHV�DQ\�FRQWUDFW�EHWZHHQ�WKH�SHUVRQ�DQG�
WKH�ODZ\HU�YRLG�XQOHVV�LW�LV�DJUHHG�WR�E\�WKH�DGPLQLVWUDWRU�����
,I�\RX�EHOLHYH� WKDW�WKH�DGPLQLVWUDWRU� LV�QRW�DFWLQJ� LQ� WKH�EHVW� LQWHUHVWV�RI� WKH�
SHUVRQ�E\�GLVDOORZLQJ�WKH�SD\PHQW�RI�OHJDO�IHHV�\RX�FDQ�DSSO\�WR�9&$7�IRU�D�
GHWHUPLQDWLRQ�RQ�WKH�PDWWHU����

 +$1'<�+,176�%()25(�7+(�+($5,1*�
• 1RWLI\�9&$7�LQ�ZULWLQJ�WKDW�\RX�DUH�DFWLQJ�IRU�WKH�SHUVRQ��
• $FW�RQ� LQVWUXFWLRQV�DQG�GR�QRW�SUHVXPH� WKDW�ZKDW� D�SHUVRQ� LV� WHOOLQJ�

\RX�LV�LQFRUUHFW��UHJDUGOHVV�RI�WKH�FRQWHQW���
• <RXU� UROH� LV� WR� DFW� RQ� WKH� SHUVRQ·V� LQVWUXFWLRQV�� QRW� LQ� WKHLU� EHVW�

LQWHUHVWV��
• %H� FOHDU� DERXW� WKH� IDFW� WKDW� \RX� DUH� UHSUHVHQWLQJ� WKH� SURSRVHG�

UHSUHVHQWHG�SHUVRQ��QRW�WKHLU�IDPLO\��
• %H� SDWLHQW� ²� LW�PD\� WDNH� WLPH� WR� JDLQ� IXOO� LQVWUXFWLRQV� IURP� D� SHUVRQ�

ZLWK� D� GLVDELOLW\�� 7KLV� PD\� PHDQ� DGGLWLRQDO� DSSRLQWPHQWV� ZLWK� WKH�
SHUVRQ�WR�JHW�IXOO�LQVWUXFWLRQV��6RPH�SHRSOH�PD\�EH�RQ�PHGLFDWLRQ�WKDW�
WLUHV�WKHP��

• 3HUVRQV� PD\� QHYHU� KDYH� EHHQ� WR� D� FRXUW� RU� WULEXQDO� EHIRUH�� ,QIRUP�
WKHP�RI�WKH�SURFHVV�DQG�� LI� UHTXLUHG��DVVXUH� WKHP�WKDW� WKH\�DUH�QRW�DW�
WKH�7ULEXQDO�EHFDXVH�WKH\�KDYH�GRQH�VRPHWKLQJ�ZURQJ�

• 5HPHPEHU�WKDW�WKLV� MXULVGLFWLRQ�FDQ�EH�YHU\�HPRWLRQDO�IRU�WKH�SHUVRQ��
7UXVWHG� IDPLO\�PHPEHUV�� IULHQGV� DQG�PHGLFDO�SUDFWLWLRQHUV�PD\� VWDWH�
LVVXHV� UHODWLQJ� WR� D� SHUVRQ·V� GLVDELOLW\� DQG� IXQFWLRQLQJ� FDSDFLW\� WKDW�
PD\� EH� FRQIURQWLQJ� DQG� RIIHQVLYH� WR� WKH� SHUVRQ�� 7KH� SHUVRQ� PD\�
EHFRPH�HPRWLRQDO� DQG�XSVHW� DQG� LW� LV� WKH� UROH�RI� WKH�DGYRFDWH�QRW� WR�
MXGJH�RU�GHQ\�WKH�SHUVRQ�WKH�ULJKW�WR�H[SUHVV�WKHLU�IHHOLQJV��

• $SSO\�IRU�OHJDO�DLG�IXQGLQJ�RU�FKHFN�ZLWK�WKH�DGPLQLVWUDWRU�LI�WKH\�ZLOO�
FRYHU�\RXU�OHJDO�IHHV��

• ([SORUH�OHDVW�UHVWULFWLYH�RSWLRQV��
• 2EWDLQ�DOO�QHFHVVDU\�SDSHUZRUN� IURP�9&$7�EHIRUH� WKH�FDVH��<RX�FDQ�

FDOO�DQG�DVN�WR�YLHZ�WKH�ILOH�RU�SD\�D�IHH�IRU�FRS\LQJ�DQG�DVN�9&$7�WR�
VHQG�WKH�LQIRUPDWLRQ�WR�\RX���

                                                
74 Section 56. 
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• ,I� D� SHUVRQ·V� GLVDELOLW\� LV� LQ� GLVSXWH�� VHHN� DQ� LQGHSHQGHQW� PHGLFDO�
UHSRUW��<RX�PD\�EH�DEOH�WR�REWDLQ�OHJDO�DLG�IRU�WKLV�UHSRUW��

• ,Q� UHODWLRQ� WR� WKH� GLDJQRVLV� RI� D� GLVDELOLW\� FKHFN� WKH� PHGLFDO� UHSRUW�
SURYLGHG� WR�9&$7�E\� WKH� DSSOLFDQW�� WR� VHH� LI� LW� LV� XS� WR� GDWH�� 9&$7�
PD\�EH�UHO\LQJ�RQ�ROG�PHGLFDO�UHSRUWV��,I�LW�LV�DQ�ROG�UHSRUW�DQG�\RX�GR�
QRW�EHOLHYH� WKDW� WKH�SHUVRQ�KDV�D�GLVDELOLW\�DW� WKH�WLPH�RI� WKH�KHDULQJ��
REWDLQ�D�QHZ�DQG�DSSURSULDWH�PHGLFDO�UHSRUW��

• :KHUH� UHOHYDQW� UHTXHVW� D�FRS\�RI� WKH�23$� LQYHVWLJDWLRQ� UHSRUW��23$�
ZULWHV� WKH� UHSRUW� EXW� RQO\�9&$7� FDQ� UHOHDVH� LW�� WKHUHIRUH� WKH� UHTXHVW�
VKRXOG�EH�LQ�ZULWLQJ�WR�9&$7��ZLWK�D�VLJQHG�DXWKRULW\�IURP�WKH�SHUVRQ��
,W�PD\�EH�WKDW�9&$7�ZLOO�QRW�JLYH�\RX�WKH�UHSRUW��,I�VR�\RX�ZLOO�QHHG�WR�
VHHN� UHOHDVH� DW� WKH� FRPPHQFHPHQW� RI� WKH� KHDULQJ� DQG� DGMRXUQ� IRU�
LQVWUXFWLRQV��<RX�PD\�DOVR�PDNH�DQ�DSSOLFDWLRQ�DQG�DUJXH�WKH�FDVH�DW�
9&$7�WR�VHH�WKH�UHSRUW��<RX�FDQ�DOZD\V�FDOO�23$�DQG�DVN�WR�VSHDN�WR�
WKH�UHSRUW�ZULWHU�IRU�LQIRUPDWLRQ�LQ�UHODWLRQ�WR�WKH�UHSRUW���

• ,QIRUP�WKH�5HJLVWUDU�DW�9&$7�LI�WKH�PDWWHU�LV�JRLQJ�WR�EH�FRQWHVWHG�DQG�
OLNHO\�WR�WDNH�ORQJHU�WKDQ����PLQXWHV��,W�PD\�EH�WKDW�WKH\�ZLOO�VHW�GRZQ�
D�GLUHFWLRQV�KHDULQJ�EHIRUH�WKH�DFWXDO�KHDULQJ�LWVHOI��

• 5HTXHVW�D�WLPH�DQG�ORFDWLRQ�ZKLFK�ZLOO�EHVW�VXLW�WKH�SHUVRQ��
• :KHUH�UHOHYDQW�DQG�WKH�SHUVRQ�DJUHHV��VSHDN�ZLWK�WKH�DSSOLFDQW��IDPLO\�

PHPEHUV� DQG� FDUHUV�� 6WDWH� 7UXVWHHV� /WG� �RU� RWKHU� DGPLQLVWUDWRU�� RU�
23$� LQ� UHODWLRQ� WR� WKH� FDVH� EHIRUH� WKH� KHDULQJ�� 7KLV� ZLOO� KHOS� \RX�
SUHSDUH�WKH�FDVH�PRUH�IXOO\�EHIRUH�WKH�GD\��

• &KHFN�RQ�WKH�9&$7�ZHEVLWH�WKH�QLJKW�EHIRUH�KHDULQJV�IRU�\RXU�KHDULQJ�
WLPH�DQG�ORFDWLRQ��

�
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4. AT THE HEARING 

REPRESENTATION  

5HSUHVHQWDWLRQ�DW�D�KHDULQJ�LV�LQ�DFFRUGDQFH�ZLWK�WKH�9&$7�$FW��6HFWLRQ�������
VWDWHV�WKDW�SDUWLHV���

��F�� PD\�EH�UHSUHVHQWHG�E\�DQ\�SHUVRQ��LQFOXGLQJ�D�SURIHVVLRQDO�DGYRFDWH��
SHUPLWWHG�RU�VSHFLILHG�E\�WKH�7ULEXQDO��

6R�\RX�QHHG�WR�VHHN�OHDYH�IURP�9&$7�WR�DSSHDU��

WHO WILL HEAR THE CASE? 

8VXDOO\�RQH�9&$7�PHPEHU�ZLOO�KHDU�WKH�FDVH��0HPEHUV�RI�9&$7�FRPH�IURP�
D�ZLGH� YDULHW\� RI� EDFNJURXQGV� LQFOXGLQJ� ODZ�� SV\FKRORJ\��PHGLFLQH�� VRFLDO�
ZRUN�HWF��(DFK�PHPEHU�ZLOO�KDYH�WKHLU�RZQ�VW\OH�DQG�ZD\�RI�DVNLQJ�TXHVWLRQV�
RI� ERWK� ODZ\HUV� DQG� FOLHQWV� DQG� WKH� IRUPDOLWLHV� DQG� SURFHGXUHV� ZLOO� YDU\��
+RZHYHU�� LW� FDQ� EH� DVVXPHG� WKDW� 9&$7� ZLOO� FRQGXFW� WKH� KHDULQJ� LQ� DQ�
LQTXLVLWRULDO�PDQQHU�ZKHUH�WKH�UXOHV�RI�QDWXUDO�MXVWLFH�DSSO\�DQG�WKH�UXOHV�RI�
HYLGHQFH�GR�QRW�DSSO\��
,I�WKH�SHUVRQ�KDV�EHHQ�EHIRUH�9&$7�SUHYLRXVO\�ZLWK�WKH�VDPH�PHPEHU��WKH\�
FDQ� UHTXHVW� D�GLIIHUHQW�PHPEHU��7KH� UHTXHVW�RXJKW� EH�PDGH� LQ�ZULWLQJ� DQG�
GLUHFWHG�WR�WKH�'HSXW\�3UHVLGHQW�RI�WKH�*XDUGLDQVKLS�/LVW��7KLV�UHTXHVW�PD\�
QRW�QHFHVVDULO\�EH�JUDQWHG��

SHOULD THE PERSON ATTEND THE HEARING? 

6RPH�SHUVRQV�PD\�EH�XQZLOOLQJ�WR�DWWHQG�WKH�KHDULQJ��+RZHYHU��WKH\�VKRXOG�
EH�PDGH�DZDUH�WKDW��H[FHSW�LQ�WKH�PRVW�XQXVXDO�FDVHV��IDLOLQJ�WR�SDUWLFLSDWH�LQ�
WKH�KHDULQJ�ZLOO� VLJQLILFDQWO\� UHGXFH� WKHLU� FKDQFHV�RI�KDYLQJ� WKH�DSSOLFDWLRQ�
GLVPLVVHG�RU�DQ�RUGHU�UHYRNHG��
+RZHYHU�� LI�9&$7� WKLQNV� LW� DSSURSULDWH��SURFHHGLQJV�PD\�EH� FRQGXFWHG�� LQ�
ZKROH�RU�LQ�SDUW��E\�PHDQV�RI�D�WHOHSKRQH�RU�YLGHR�FRQIHUHQFH�RU�RWKHU�V\VWHP�
RI�WHOHFRPPXQLFDWLRQ����,I�WKH�SDUWLHV�DJUHH��WKH�SURFHHGLQJ�PD\�EH�FRQGXFWHG�
HQWLUHO\�RQ�WKH�EDVLV�RI�GRFXPHQWV�����
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 Section 100(1) VCAT Act. 
76 Section 100(2) VCAT Act. 
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WHO CAN ATTEND THE HEARING?  

8QOHVV�RWKHUZLVH�SURYLGHG��KHDULQJV�DUH�SXEOLF��9&$7�PD\��RQ�DSSOLFDWLRQ�RU�
LWV�RZQ�LQLWLDWLYH��GLUHFW�WKDW�D�KHDULQJ�RU�DQ\�SDUW�RI� LW�EH�KHOG� LQ�SULYDWH����
7KH� 7ULEXQDO� ZLOO� JHQHUDOO\� ZDQW� DOO� SDUWLHV� SUHVHQW� GXULQJ� WKH� KHDULQJ��
KRZHYHU�� \RX� FDQ� UHTXHVW� WKDW� ZLWQHVVHV� EH� H[FOXGHG� IURP� SDUWV� RI� WKH�
KHDULQJ�� <RX�PD\� UHTXHVW� WKDW� ZLWQHVVHV� EH� VZRUQ� EHIRUH� JLYLQJ� HYLGHQFH��
KRZHYHU�� LW� ZRXOG� EH� ZLVH� WR� IRUHZDUQ� WKH� 7ULEXQDO� RI� \RXU� UHTXHVW�� ZLWK�
ZULWWHQ�UHDVRQV�IRU�WKH�UHTXHVW���

CAN THE HEARING OUTCOME BE MADE PUBLIC? 

,Q�VSHFLILHG�FLUFXPVWDQFHV��9&$7�PD\�DOVR�LPSRVH�UHVWULFWLRQV�RQ�SXEOLFDWLRQ�
RI� HYLGHQFH� RU� RWKHU� LQIRUPDWLRQ� DULVLQJ� GXULQJ� WKH� SURFHHGLQJV���� 8QOHVV�
9&$7�RUGHUV�RWKHUZLVH��D�SHUVRQ�PXVW�QRW�SXEOLVK�RU�EURDGFDVW�RU�FDXVH�WR�EH�
SXEOLVKHG� RU� EURDGFDVW� DQ\� UHSRUW� RI� D� SURFHHGLQJ� XQGHU� WKH� $FW� WKDW�
LGHQWLILHV�� RU� FRXOG� UHDVRQDEO\� OHDG� WR� WKH� LGHQWLILFDWLRQ� RI�� D� SDUW\� WR� WKH�
SURFHHGLQJ����9&$7�PD\�RQO\�RUGHU�RWKHUZLVH�LI�LW�FRQVLGHUV�WKDW�LW�ZRXOG�EH�
LQ�WKH�SXEOLF�LQWHUHVW�WR�GR�VR����DQG�VXFK�DQ�RUGHU�PXVW�VSHFLI\�WKDW�SLFWXUHV�
DUH� QRW� WR� EH� WDNHQ� RI� DQ\� SDUW\� WR� WKH� SURFHHGLQJ���� �6HH� ¶'HFLVLRQV·�� LQ�
&KDSWHU����7KH�/DZ�5HODWLQJ�WR�*XDUGLDQVKLS�DQG�$GPLQLVWUDWLRQ���

THE PROCEDURE AT VCAT 

+HDULQJV� DUH� FRQGXFWHG� DV� LQIRUPDOO\� DV� SRVVLEOH�� RIWHQ� ZLWK� WKH� SDUWLHV�
VHDWHG� DURXQG� D� WDEOH���� )DPLO\� PHPEHUV� DQG� RWKHU� LQWHUHVWHG� SHUVRQV� DUH�
LQYLWHG�WR�SDUWLFLSDWH��EXW� LW� LV�UDUHO\�QHFHVVDU\�IRU�PHGLFDO�SUDFWLWLRQHUV�DQG�
RWKHU� H[SHUWV� ZKR� KDYH� DVVHVVHG� WKH� SHUVRQ� DQG�PDGH� D� ZULWWHQ� UHSRUW� WR�
DWWHQG�� ,I� LVVXHV� VXFK� DV� GLVDELOLW\� RU� FDSDFLW\� DUH� GLVSXWHG�� LV� LW� WKHQ�
LPSRUWDQW� WKDW� \RX� KDYH� H[SHUW� ZLWQHVVHV�� 7KH� 7ULEXQDO� LV� DEOH� WR� WDNH�
HYLGHQFH� IURP� SUDFWLWLRQHUV� RYHU� WKH� WHOHSKRQH� DQG� PD\� RQ� RFFDVLRQ�
VSRQWDQHRXVO\�ULQJ�D�GRFWRU�RU�VHUYLFH�SURYLGHU��
7KH� KHDULQJ� XVXDOO\� FRPPHQFHV� ZLWK� LQWURGXFWLRQV� E\� WKH� 9&$7� PHPEHU�
DQG� D� UHTXHVW� IRU� WKRVH� SUHVHQW� WR� LGHQWLI\� WKHPVHOYHV�� 7KH�9&$7�PHPEHU�
ZLOO� H[SODLQ� WKH� SXUSRVH� RI� WKH� KHDULQJ� DQG� VHHN� FRQWULEXWLRQV� IURP� WKRVH�
SUHVHQW�� 7KH� SURFHHGLQJ� LV� LQWHQGHG� WR� EH� LQFOXVLYH� DQG� LV� LQTXLVLWRULDO� LQ�
QDWXUH����7KH�FRQGXFW�RI�WKH�KHDULQJ�LV�XS�WR�WKH�LQGLYLGXDO�PHPEHU��KRZHYHU��
WKHUH�LV�XVXDOO\�DQ�RSSRUWXQLW\�IRU�WKH�ODZ\HU�WR�SUHVHQW�RSHQLQJ�DQG�FORVLQJ�
VXEPLVVLRQV�DQG�FURVV�H[DPLQH�ZLWQHVVHV��
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 Section 101(1)(2) VCAT Act. 
78

 Section 101(3)(4) VCAT Act. 
79 VCAT Act Sch 1, Part 9, s. 37(1). Penalty: 20 penalty units.  
80

 VCAT Act Sch 1, Part 9, s. 37(2). 
81

 VCAT Act Sch 1, Part 9, s. 37(3). 
82

 Lawyers Practice Manual, Lawbook Co [8.2.602]. 
83 Lawyers Practice Manual, above n 76, [8.2.602]. 
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DURATION OF HEARINGS 

1RQ�FRQWHQWLRXV� KHDULQJV� DUH� XVXDOO\� VFKHGXOHG� IRU� ���PLQXWHV��0RUH� WLPH�
PD\�EH� UHTXLUHG� IRU�PRUH� FRPSOH[� LVVXHV�RU�ZKHUH� VLJQLILFDQW� LVVXHV�DUH� LQ�
GLVSXWH��SDUWLFXODUO\�ZKHUH�WKHUH�LV�OHJDO�UHSUHVHQWDWLRQ���

RULES OF NATURAL JUSTICE 

$� QRQ�DGYHUVDULDO� DSSURDFK� LV� JHQHUDOO\� DGRSWHG�� +RZHYHU�� WKLV� LV� QRW�
XQLIRUPO\�WKH�FDVH�DQG�ZLOO�GHSHQG�RQ�WKH�FLUFXPVWDQFHV��)RU�H[DPSOH���

«ZKHUH�WKHUH�LV�D�FKDOOHQJH�WR�WKH�JXDUGLDQVKLS�RUGHU�DQG�D�FRQIOLFW�RI�H[SHUW�
RSLQLRQ�� LW� EHFRPHV� GLIILFXOW� WR�PDLQWDLQ� D� QRQ�DGYHUVDULDO� DSSURDFK� WR� WKH�
PDWWHU�ZKLOH�HQVXULQJ�WKDW�WKH�VWDWXWRU\�SURFHGXUDO�UHTXLUHPHQWV�� LQFOXGLQJ�
QDWXUDO�MXVWLFH��DUH�PHW�����

$OWKRXJK�9&$7�KDV�WKH�SRZHU�WR�GHFLGH�WKH�ZD\�LQ�ZKLFK�D�SURFHHGLQJ�ZLOO�
EH�FRQGXFWHG��WKH�SULQFLSOHV�RI�QDWXUDO�MXVWLFH�PXVW�EH�REVHUYHG���
7KH�6XSUHPH�&RXUW�KDV�VWDWHG��

,W�PXVW�QRW�EH� IRUJRWWHQ� WKDW� WKH� MXULVGLFWLRQ��ZKLOH�SURWHFWLYH�� LV�RQH�ZKLFK�
FDQ�UHVXOW�LQ�WKH�OLIH�DQG�OLEHUW\�RI�DQ�LQGLYLGXDO�EHLQJ�SODFHG�LQ�WKH�FRQWURO�RI�
DQRWKHU����
«WKH�SURWHFWLYH� UROH� UHTXLUHV� WKH� 7ULEXQDO� WR� EH�YLJLODQW� WR�SURWHFW�SHUVRQV�
VXEMHFW�WR�VXFK�RUGHUV�IURP�DWWHPSWV�E\�WKLUG�SDUWLHV�WR�JDLQ�FRQWURO�RI�WKHLU�
OLYHV�DQG�DVVHWV����

8QGHU� V�� ��� RI� WKH� 9&$7�$FW�� 9&$7�PXVW� DFW� IDLUO\� DQG� DFFRUGLQJ� WR� WKH�
VXEVWDQWLDO�PHULWV�RI�WKH�FDVH�LQ�DOO�SURFHHGLQJV��9&$7�LV�ERXQG�E\�WKH�UXOHV�
RI�QDWXUDO�MXVWLFH���LV�QRW�ERXQG�E\�WKH�UXOHV�RI�HYLGHQFH�����PD\�LQIRUP�LWVHOI�
RQ�DQ\�PDWWHU�DV� LW�VHHV� ILW��DQG�PXVW�FRQGXFW�HDFK�SURFHHGLQJ�ZLWK�DV� OLWWOH�
IRUPDOLW\� DQG� WHFKQLFDOLW\�� DQG� GHWHUPLQH� HDFK� SURFHHGLQJ� ZLWK� DV� PXFK�
VSHHG��DV�SRVVLEOH����
�
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 Ibid.  
85

 Daynes v The Public Advocate [2005] VSC 485 at [33] per Smith J. 
86

 Daynes at [38] per Smith J. 
87 Section 98(4) VCAT Act. 
88

 This includes admitting into evidence the contents of any document despite non-compliance with any 

time limit or other requirement specified in the rules in relation to that document or service of it: 

s. 98(2) VCAT Act. 
89 Section 98(1) VCAT Act. 
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� �� +$1'<�+,176�$7�7+(�+($5,1*�
• 6HHN�OHDYH�WR�DSSHDU��
• 5HTXHVW�WKDW�WKH�SHUVRQ�EH�DGGUHVVHG�DV�WKH\�ZLVK��H�J��¶0UV�+·�QRW�¶6DOO\·��
• 7KH�JHQHUDO�UXOH�LV�WKDW�WKLV�MXULVGLFWLRQ�LV�QRW�DGYHUVDULDO��
• 'R�QRW�VWDQG�XS�LQ�KHDULQJV��
• 'R�QRW�UXQ�WKH�SURFHHGLQJV��
• 'R� QRW� VSHDN� XQWLO� WKH� 9&$7� PHPEHU� VSHDNV� WR� \RX� ILUVW�� XQOHVV� LW� LV�

QHFHVVDU\��
• ,W� LV� OLNHO\� WKDW� WKH� 9&$7�PHPEHU� ZLOO� VSHDN� GLUHFWO\� WR� WKH� SHUVRQ�� ,I�

WKHUH�LV�D�PRPHQW�ZKHQ�WKH�SHUVRQ�ZDQWV�WR�VSHDN�WR�9&$7�GLUHFWO\�DQG�
QRW�WKURXJK�\RX��DGYLVH�9&$7�RI�WKLV��&RQVLGHU�LI�WKLV�VKRXOG�KDSSHQ�DW�
WKH�EHJLQQLQJ�RI�WKH�KHDULQJ��ZKLFK�PD\�EH�HDVLHU�IRU�WKH�SHUVRQ��RU�DW�WKH�
HQG� ZKHQ� WKH� SHUVRQ� KDV� VHWWOHG� DQG� PD\� ZDQW� WR� UHVSRQG� WR� RWKHUV·�
UHPDUNV��7KH�SHUVRQ�PD\�ZDQW�WR�GR�ERWK��

• ,W�PD\�EH�DSSURSULDWH� IRU� WKH�SHUVRQ� WR� VSHDN� WR�9&$7�ZLWKRXW�DQ\RQH�
HOVH�SUHVHQW��<RX�PD\�ZDQW�WR�VXJJHVW�WKLV�DV�D�SRVVLELOLW\�WR�WKH�SHUVRQ�
DQG�WR�9&$7�LI�WKDW�LV�ZDQWHG�²�LQ�ZKLFK�FDVH�\RX�ZRXOG�UHPDLQ��

• ,I� \RX� ZDQW� WR� H[DPLQH� SURIHVVLRQDOV� VXFK� DV� GRFWRUV� DQG�
QHXURSV\FKRORJLVWV��PDNH� VXUH� WKLV�ZLOO� KDSSHQ� HDVLO\� WKURXJK� DGYDQFH�
QRWLFH� WR� 9&$7�� $UUDQJH� IRU� \RXU� ZLWQHVVHV� WR� DWWHQG� WKH� KHDULQJ� RU�
UHTXHVW� WKDW� WKH� SDUW\� UHO\LQJ� RQ� WKHP� DUUDQJH� IRU� WKHP� WR� DWWHQG� WKH�
KHDULQJ��6HH�DOVR�¶:LWQHVV�VXPPRQV·��LQ�&KDSWHU����%HIRUH�WKH�+HDULQJ���

• 7KH� OHJDO� LVVXHV� EHIRUH� 9&$7� DUH� GLVDELOLW\�� LQFDSDFLW\� DQG� QHHG� IRU� D�
JXDUGLDQ�DQG�RU� DGPLQLVWUDWRU��7KH� LVVXHV� IRU� WKH�SHUVRQ�PD\�EH�DERXW�
WKH�TXDOLW\�RI�WKH�JXDUGLDQ·V�DQG�RU�DGPLQLVWUDWRU·V�ZRUN��0DNH�VXUH�WKDW�
9&$7�LV�PDGH�DZDUH�RI�WKH�SHUVRQ·V�FRQFHUQV�HYHQ�LI�WKH\�GR�QRW�EHDU�RQ�
WKH� OHJDO� LVVXHV�� 7KHVH� LVVXHV�PD\� KHOS� 9&$7� XQGHUVWDQG� WKH� SHUVRQ·V�
GLVWUHVV�DQG�DOORZ�WKH�PHPEHU�WR�DGGUHVV�DQ\�FRQFHUQV��

• $VN� IRU� WKH� SHUVRQ� WR� VSHDN� ILUVW� LI� WKHLU� DWWHQWLRQ� PLJKW� ODSVH�� ,W� DOVR�
VLJQDOV�WR�RWKHU�SDUWLHV�WKDW�WKH�SHUVRQ�LV�WKH�PRVW�LPSRUWDQW�YRLFH�DW�WKH�
KHDULQJ��

• ,I�WKH�SHUVRQ�ZDQWV�WR�EH�NHSW�LQIRUPHG��UHTXHVW�WKDW�UHSRUWV��SDUWLFXODUO\�
ILQDQFLDO�UHSRUWV��EH�PDGH�DYDLODEOH�WR�WKH�SHUVRQ��7KHVH�FDQ�EH������RU����
PRQWKO\�UHSRUWV��

• 5DLVH� ZLWK� 9&$7� WKH� SHUVRQ·V� LQWHUHVWV� DQG� DFWLYLWLHV�� )RU� H[DPSOH�� D�
SHUVRQ� PD\� KDYH� DWWHQGHG� WKH� RSHUD� DOO� RI� WKHLU� OLIH� DQG� QRZ� KDV�
GHPHQWLD�� 7KH� SHUVRQ� PD\� VWLOO� ZLVK� WR� DWWHQG� WKH� RSHUD� DQG� DQ�
DGPLQLVWUDWRU�VKRXOG�EH�PDGH�DZDUH�RI�WKLV�DV�DQ�LQWHUHVW�WKDW�VKRXOG�EH�
FRQWLQXHG��UHJDUGOHVV�RI�ZKHWKHU�WKH�SHUVRQ�ZLOO�¶UHPHPEHU·�WKH�HYHQW��

• $UUDQJH�D�WLPH�IRU�WKH�SHUVRQ�WR�PHHW�ZLWK�WKH�JXDUGLDQ�RU�DGPLQLVWUDWRU��
7KLV�PD\�HYHQ�EH�DIWHU�WKH�KHDULQJ��7KHUH�RXJKW�WR�EH�URRPV�DYDLODEOH�VR�
\RX�FDQ�DVVLVW��

• $W� WKH� HQG� RI� WKH� KHDULQJ� VSHQG� VRPH� WLPH� JRLQJ� WKURXJK� ZKDW� KDV�
KDSSHQHG�WR�PDNH�VXUH�WKH�SHUVRQ�XQGHUVWDQGV�ZKDW�KDV�WUDQVSLUHG��
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5. AFTER THE HEARING 

9&$7�ZLOO�XVXDOO\�GHWHUPLQH�WKH�RXWFRPH�RI�D�KHDULQJ�RQ�WKH�VDPH�GD\��,W�LV�
LPSRUWDQW� WR� FRPPXQLFDWH� WKH� RXWFRPH� RI� WKH� KHDULQJ� WR� WKH� SHUVRQ� ERWK�
YHUEDOO\� DQG� LQ�ZULWLQJ�� ,W� LV� UHFRPPHQGHG� WKDW� \RX� VHHN� LQVWUXFWLRQV� IURP�
WKH�SHUVRQ� WR� REWDLQ� D�ZULWWHQ� VWDWHPHQW� RI� UHDVRQV�� DV� WKLV�PD\� DVVLVW�ZLWK�
DQ\�IXWXUH�KHDULQJV��
,I� WKH� PDWWHU� UHODWHV� WR� D� JXDUGLDQVKLS� RUGHU� \RX� VKRXOG� VSHDN� ZLWK� WKH�
JXDUGLDQ��RU� WKH�2IILFH�RI� WKH�3XEOLF�$GYRFDWH� LI� WKH\�KDYH�EHHQ� DSSRLQWHG�
JXDUGLDQ�� LQ� UHODWLRQ� WR� WKH�QH[W�VWHSV� WKH\�ZLOO� WDNH�ZLWK� WKH�SHUVRQ�� ,I� WKH�
PDWWHU�UHODWHV�WR�DQ�DGPLQLVWUDWLRQ�RUGHU�VSHDN�ZLWK�6WDWH�7UXVWHHV�/LPLWHG�RU�
WKH�DGPLQLVWUDWRU�DERXW�WKH�SHUVRQ·V�QHHGV�DQG�ZLVKHV��
6RPHWLPH�LQ�WKH�IXWXUH�FDOO�RU�ZULWH�WR�WKH�SHUVRQ�LQ�UHODWLRQ�WR�WKH�RUGHU�DQG�
VHHN� LQVWUXFWLRQV� IURP� WKHP� DV� WR� ZKHWKHU� WKH� JXDUGLDQVKLS� DQG�RU�
DGPLQLVWUDWLRQ� RUGHU� LV� VWLOO� UHTXLUHG�� ,W� PD\� EH� WKDW� WKHLU� GLVDELOLW\� KDV�
VWDELOLVHG� DQG� WKH\� DUH� DEOH� WR�PDNH� UHDVRQDEOH� GHFLVLRQV� IRU� WKHPVHOYHV� LQ�
UHODWLRQ�WR��IRU�H[DPSOH��DFFRPPRGDWLRQ�RU�WKH�SD\PHQW�RI�ELOOV���

APPEALING THE DECISION 

�6HH� ¶7\SHV� RI� KHDULQJV·�� LQ� &KDSWHU� ��� /DZ� 5HODWLQJ� WR� *XDUGLDQVKLS� DQG�
$GPLQLVWUDWLRQ���
$SSHDOV� IURP� 9&$7� JHQHUDOO\� DUH� JRYHUQHG� E\� 3DUW� �� RI� WKH� 9&$7� $FW��
8QGHU� V�� ������� D� SDUW\� WR� D� SURFHHGLQJ�PD\� DSSHDO�� RQ� D� TXHVWLRQ� RI� ODZ��
IURP�DQ�RUGHU�RI�WKH�7ULEXQDO�LQ�WKH�SURFHHGLQJ��

��D�� WR�WKH�&RXUW�RI�$SSHDO��LI�WKH�7ULEXQDO�ZDV�FRQVWLWXWHG�IRU�WKH�SXUSRVH�
RI� PDNLQJ� WKH� RUGHU� E\� WKH� 3UHVLGHQW� RU� D� 9LFH� 3UHVLGHQW�� ZKHWKHU�
ZLWK�RU�ZLWKRXW�RWKHUV��RU�

��E�� WR�WKH�7ULDO�'LYLVLRQ�RI�WKH�6XSUHPH�&RXUW�LQ�DQ\�RWKHU�FDVH���
2Q� D� TXHVWLRQ� RI� IDFW�� WKHUH� LV� QR� DSSHDO�� EXW� D� UHYLHZ� FDQ� EH� VRXJKW� IURP�
9&$7�RQ�WKH�EDVLV�RI�QHZ�IDFWV�DQG�FLUFXPVWDQFHV��
7KH�FRXUW�PXVW�DOVR�JUDQW�OHDYH�WR�DSSHDO��7KH�DSSOLFDWLRQ�IRU�OHDYH�WR�DSSHDO�
PXVW�EH�PDGH�ZLWKLQ����GD\V�DIWHU�WKH�GD\�RI�WKH�RUGHU�RI�WKH�7ULEXQDO�DQG�LQ�
DFFRUGDQFH�ZLWK�WKH�UXOHV�RI�WKH�6XSUHPH�&RXUW����:KHUH�OHDYH�LV�JUDQWHG��WKH�
DSSHDO� PXVW� EH� LQVWLWXWHG� ZLWKLQ� ��� GD\V� DIWHU� WKH� GD\� RQ� ZKLFK� OHDYH� LV�
JUDQWHG����
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 Section 148(2) VCAT Act. Where oral reasons are given and a party then requests written reasons 

the day on which the written reasons are given to the party is deemed to be the day of the order for 

these purposes: s. 148(4) VCAT Act. 
91 Section 148(3) VCAT Act. 
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9&$7��HLWKHU�RQ�DSSOLFDWLRQ�RU� LWV�RZQ� LQLWLDWLYH��PD\�VWD\� WKH�RSHUDWLRQ�RI�
DQ\�RUGHU� LW�PDNHV�SHQGLQJ� WKH�GHWHUPLQDWLRQ�RI�DQ\�DSSHDO�� VXEMHFW� WR�DQ\�
FRQGLWLRQV�LW�FRQVLGHUV�DSSURSULDWH����
2Q�DSSHDO��WKH�FRXUW�PD\�PDNH�DQ\�RI�WKH�IROORZLQJ�RUGHUV��

��D�� DQ�RUGHU�DIILUPLQJ��YDU\LQJ�RU�VHWWLQJ�DVLGH�WKH�RUGHU�RI�WKH�7ULEXQDO��
��E�� DQ�RUGHU�WKDW�WKH�7ULEXQDO�FRXOG�KDYH�PDGH�LQ�WKH�SURFHHGLQJ��
��F�� DQ� RUGHU� UHPLWWLQJ� WKH� SURFHHGLQJ� WR� EH� KHDUG� DQG� GHFLGHG� DJDLQ��
HLWKHU� ZLWK� RU� ZLWKRXW� WKH� KHDULQJ� RI� IXUWKHU� HYLGHQFH�� E\� WKH� 7ULEXQDO� LQ�
DFFRUGDQFH�ZLWK�WKH�GLUHFWLRQV�RI�WKH�FRXUW��
��G�� DQ\�RWKHU�RUGHU�WKH�FRXUW�WKLQNV�DSSURSULDWH����

7KH�SURFHHGLQJ�LV�E\�ZD\�RI�MXGLFLDO�UHYLHZ�UDWKHU�WKDQ�E\�ZD\�RI�DSSHDO�LQ�
WKH�XVXDO�VHQVH����*HQHUDOO\�VSHDNLQJ��WKH�FRXUW�VKRXOG�QRW�VXEVWLWXWH�D�QHZ�
GHFLVLRQ�IRU�9&$7·V�GHFLVLRQ�XQOHVV�LW�ZDV�WKH�RQO\�GHFLVLRQ�RSHQ�WR�9&$7�DV�
D�PDWWHU�RI�ODZ����

COMPLAINTS 

1R� UHYLHZ� RU� DSSHDO� SURFHVV� H[LVWV�XQGHU� WKH�*$$� LQ� UHODWLRQ� WR� GHFLVLRQV�
PDGH�E\�D�JXDUGLDQ�RU�DGPLQLVWUDWRU��+RZHYHU��DSSOLFDWLRQ�FDQ�EH�PDGH�WR�
9&$7�LQ�UHODWLRQ�WR�WKH�GHOLYHU\�RI�WKRVH�VHUYLFHV�ZLWKLQ�WKH�SDUDPHWHUV�RI�WKH�
JXDUGLDQVKLS�DQG�RU�DGPLQLVWUDWLRQ�RUGHU��,I�D�SHUVRQ�LV�XQKDSS\�DERXW�WKH�
ZD\�WKH\�DUH�EHLQJ�WUHDWHG�E\�WKH�JXDUGLDQ�RU�DGPLQLVWUDWRU� WKH\�FDQ�DSSO\�
IRU�D�UHYLHZ�RI� WKHLU�RUGHU�DQG�PD\�EH�VXFFHVVIXO� LQ�KDYLQJ�WKH�JXDUGLDQ�RU�
DGPLQLVWUDWRU�UHSODFHG��$�SHUVRQ�FDQ�DOVR�EULQJ�DQ�DSSOLFDWLRQ�LQ�UHODWLRQ�WR�
WKH�GHFLVLRQ�RI�DQ�DGPLQLVWUDWRU����
,I�D�SHUVRQ�LV�GLVVDWLVILHG�ZLWK�WKH�FRQGXFW�RI�WKH�KHDULQJ�DQG�KRZ�WKH\�KDYH�
EHHQ� WUHDWHG�E\� WKH�9&$7�PHPEHU�D�FRPSODLQW� FDQ�EH�PDGH� WR� WKH�'HSXW\�
3UHVLGHQW�RI�9&$7��
7KH� 2IILFH� RI� WKH� 3XEOLF� $GYRFDWH� KDV� D� UDQJH� RI� IXQFWLRQV� DQG� GXWLHV��
LQFOXGLQJ�WKH�SRZHU�WR�PDNH�UHSUHVHQWDWLRQV�RU�DFW�RQ�EHKDOI�RI�D�SHUVRQ�ZLWK�
D�GLVDELOLW\��DQG�WR�LQYHVWLJDWH�FRPSODLQWV�RI�QHJOHFW��H[SORLWDWLRQ�RU�DEXVH���
,I�WKH�FRPSODLQW�LV�DJDLQVW�WKH�2IILFH�RI�WKH�3XEOLF�$GYRFDWH�RU�6WDWH�7UXVWHHV��
LW� LV� SUXGHQW� WR� XVH� WKH� LQWHUQDO� FRPSODLQWV� PHFKDQLVP� ILUVW�� &RQWDFW� WKH�
UHOHYDQW�RIILFH�DQG�DVN�IRU�GHWDLOV�RI�WKHLU�FRPSODLQWV�SURFHGXUH��7KH�2IILFH�RI�
WKH�3XEOLF�$GYRFDWH�LV�QRW�VXEMHFW�WR�WKH�)UHHGRP�RI�,QIRUPDWLRQ�$FW���
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 Section 149. There is some authority that under s. 149 the Tribunal may stay not only an order the 

subject of an appeal, but any order which it makes, although it seems that the circumstances in which 

this would occur are exceptional: MD (Guardianship) [2005] VCAT 2597. 
93

 Section 148(7) VCAT Act. 
94

 XYZ, above n 9, at [63] per Cavanough J. 
95

 XYZ, at [64]. 
96 Section 56. 



 

 

42 

,I�D� FRPSODLQW� DJDLQVW� WKH�2IILFH�RI� WKH�3XEOLF�$GYRFDWH�RU�6WDWH�7UXVWHHV� LV�
QRW�UHVROYHG�E\�WKH�LQWHUQDO�FRPSODLQWV�SURFHGXUH��RU�LW�LV�QRW�SUXGHQW�WR�XVH�
WKH�LQWHUQDO�FRPSODLQWV�PHFKDQLVP�IRU�YDULRXV�UHDVRQV��WKH�FRPSODLQW�FDQ�EH�
ORGJHG�ZLWK�WKH�+HDOWK�6HUYLFHV�&RPPLVVLRQHU���
7KH� +HDOWK� 6HUYLFHV� &RPPLVVLRQHU� FDQ� LQYHVWLJDWH�� FRQFLOLDWH� DQG� SURSRVH�
DSSURSULDWH� UHPHGLHV�� 7KH� &RPPLVVLRQHU� UHSRUWV� WR� 3DUOLDPHQW�� DQG�ZKHUH�
UHTXLUHG�ZLOO�UHIHU�WKH�FRPSODLQW�WR�DQ�DSSURSULDWH�UHJLVWUDWLRQ�ERDUG��
&RPSODLQWV�FDQ�DOVR�EH�PDGH�WR�WKH�2PEXGVPDQ�UHJDUGLQJ�WKH�2IILFH�RI�WKH�
3XEOLF�$GYRFDWH�DQG�6WDWH�7UXVWHHV�/LPLWHG��
)RU� GHWDLOV� RI� KRZ� WR� FRQWDFW� WKH� +HDOWK� 6HUYLFHV� &RPPLVVLRQHU� DQG� WKH�
2PEXGVPDQ��VHH�&KDSWHU����8VHIXO�&RQWDFW�'HWDLOV��
7KHUH�ZLOO�EH�WLPHV�ZKHQ�DVSHFWV�RI�VHUYLFH�GHOLYHU\�RU�GHFLVLRQ�PDNLQJ�DUH�
RSHQ� WR� OHJDO� DFWLRQ� LQ� QHJOLJHQFH�� EUHDFK� RI� VWDWXWRU\� GXW\�� GLVDELOLW\�
GLVFULPLQDWLRQ�HWF��/DZ\HUV�ZLOO�QHHG�WR� WKLQN�ODWHUDOO\�RQ�EHKDOI�RI�SHUVRQV�
VHHNLQJ�UHGUHVV��

� � +$1'<�+,176�$)7(5�7+(�+($5,1*�
• 'LVFXVV� ZLWK� WKH� SHUVRQ� WKH� EHQHILWV� RI� D� VWDWHPHQW� RI� UHDVRQV�� ,I�

LQVWUXFWHG� WR� GR� VR�� PDNH� D� UHTXHVW� IRU� D� VWDWHPHQW� RI� UHDVRQV� LQ�
ZULWLQJ��7KLV�ZLOO�DVVLVW�WKH�SHUVRQ�LQ�IXUWKHU�KHDULQJV�DW�9&$7��

• 6SHDN� ZLWK� WKH� SHUVRQ� ILUVW� DERXW� WKH� RXWFRPH� RI� WKH� FDVH�� QRW� WKH�
IDPLO\�RU�DQ\�RWKHU�LQWHUHVWHG�SDUWLHV��

• 6SHDN�WR�WKH�SHUVRQ�DERXW�WKHLU�DSSHDO�ULJKWV�LI�WKH\�ZDQW�WR�DSSHDO��
• 3URYLGH�D�OHWWHU�WR�WKH�SHUVRQ�ZLWK�WKH�RXWFRPH�RI�WKH�KHDULQJ��
• ,I�WKH�PDWWHU�LV�DQ�DGPLQLVWUDWLRQ�PDWWHU��ILQG�RXW�WKH�IHHV�DQG�FKDUJHV�

IRU�WKH�VHUYLFH�DQG�LQIRUP�WKH�SHUVRQ��
• ,I�WKH�PDWWHU�LV�D�JXDUGLDQVKLS�PDWWHU�DQG�23$�LV�DSSRLQWHG��ILQG�RXW�

ZKHQ� WKH� SHUVRQ� ZLOO� EH� FRQWDFWHG� IRU� DQ� LQWHUYLHZ� �RU� QH[W�
DSSRLQWPHQW�� DQG� LQIRUP� WKH� SHUVRQ�� ,I� SRVVLEOH� RUJDQLVH� D� PHHWLQJ�
ZKHQ�\RX�DUH�DYDLODEOH��HYHQ�VWUDLJKW�DIWHU�WKH�KHDULQJ���

• &RQWDFW�WKH�SHUVRQ�VRPH�WLPH�LQ�WKH�IXWXUH�WR�VHH�LI�WKHLU�VLWXDWLRQ�KDV�
FKDQJHG� DQG� LI� WKH� JXDUGLDQVKLS� DQG�RU� DGPLQLVWUDWLRQ� RUGHU� LV� VWLOO�
QHFHVVDU\��

��
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6. ENDURING POWERS OF ATTORNEY 

$�SHUVRQ�PD\�DSSRLQW�DQ�DOWHUQDWLYH�GHFLVLRQ�PDNHU��DQ�DWWRUQH\��WR�PDQDJH�
WKHLU�DIIDLUV�LQ�WKH�HYHQW�WKDW�WKH\�ORVH�WKH�FDSDFLW\�WR�GR�VR��ZKLFK�PD\�DYRLG�
WKH� QHHG� WR� DSSRLQW� D� JXDUGLDQ� RU� DGPLQLVWUDWRU� LQ� WKH� HYHQW� RI� LQFDSDFLW\��
7KLV�PD\� EH�GRQH�E\� HQGXULQJ�SRZHU� RI� DWWRUQH\�� 7KHUH� DUH� WKUHH� W\SHV� RI�
HQGXULQJ�SRZHU�RI�DWWRUQH\��H[SODLQHG�LQ�PRUH�GHWDLO�EHORZ����

• HQGXULQJ�SRZHU�RI�DWWRUQH\��ILQDQFLDO����
• HQGXULQJ�SRZHU�RI�DWWRUQH\��PHGLFDO�WUHDWPHQW���DQG��
• HQGXULQJ�SRZHU�RI�JXDUGLDQVKLS��

7KH�PDLQ�GLIIHUHQFH�EHWZHHQ� WKH�SRZHUV�RI� DWWRUQH\� LV� WKDW� D�JHQHUDO�SRZHU�
RQO\�DSSOLHV�ZKHQ�D�SHUVRQ�KDV�FDSDFLW\��DQG�FHDVHV�WR�RSHUDWH�LQ�WKH�HYHQW�RI�
WKH�SHUVRQ�ORVLQJ�WKH�FDSDFLW\�WR�PDNH�GHFLVLRQV��ZKHUHDV�WKH�HQGXULQJ�SRZHUV�
RQO\�EHFRPH�RSHUDEOH�ZKHQ�D�SHUVRQ�ORVHV�FDSDFLW\���
7DNH�&RQWURO��$�*XLGH�WR�3RZHUV�RI�$WWRUQH\�DQG�*XDUGLDQVKLS��SURGXFHG�E\�WKH�
2IILFH�RI�WKH�3XEOLF�$GYRFDWH�DQG�9LFWRULD�/HJDO�$LG��LV�DQ�H[FHOOHQW�JXLGH�WR�
WKH�ODZ�LQ�9LFWRULD�DQG�UHOHYDQW�SUR�IRUPDV�����
$V�DQ�DGYRFDWH�WDNLQJ�LQVWUXFWLRQV�IURP�D�SHUVRQ�VLJQLQJ�SRZHUV�RI�DWWRUQH\�
\RX�VKRXOG�GRFXPHQW�GHWDLOV�RI�FLUFXPVWDQFHV�RI�WKH�LQVWUXFWLRQV�LQ�FDVH�WKH�
VLJQLQJ�RI�WKH�GRFXPHQW�LV�TXHVWLRQHG�LQ�WKH�IXWXUH��

GENERAL POWER OF ATTORNEY 

$�SHUVRQ�FDQ�DSSRLQW�VRPHRQH�XQGHU�D�JHQHUDO�SRZHU�RI�DWWRUQH\��XVXDOO\�IRU�
D�VSHFLILF�SHULRG�RI�WLPH��WR�PDNH�ILQDQFLDO�RU�OHJDO�GHFLVLRQV�RQ�WKHLU�EHKDOI�²�
IRU�H[DPSOH��LI�WKH\�KDYH�UHVWULFWHG�PRELOLW\�GXH�WR�DQ�DFFLGHQW�RU�VXUJHU\��RU�
DUH� WUDYHOOLQJ� RYHUVHDV� IRU� DQ� H[WHQGHG� SHULRG�� 7KH� SRZHU� RI� DWWRUQH\�
WHUPLQDWHV�LI�WKH�SHUVRQ�ORVHV�FDSDFLW\�WR�PDNH�GHFLVLRQV�IRU�WKHPVHOYHV��

ENDURING POWER OF ATTORNEY (FINANCIAL)  

$�SHUVRQ�FDQ�DSSRLQW�DQ�DWWRUQH\�WR�PDNH�ILQDQFLDO�RU�OHJDO�GHFLVLRQV�IRU�WKHP�
LQ�WKH�HYHQW�WKDW�WKH\�ORVH�FDSDFLW\�WR�PDNH�WKRVH�GHFLVLRQV��
$Q�HQGXULQJ�SRZHU�RI�DWWRUQH\��ILQDQFLDO��PD\�EH�DSSRLQWHG�XQGHU�3DUW�;,$�
RI�WKH�,QVWUXPHQWV�$FW�������6XFK�D�SHUVRQ�FDQQRW�PDNH�GHFLVLRQV�LQ�UHODWLRQ�WR�
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 Self help and information kits and advice on powers of attorney are available from the Office of the 

Public Advocate.�
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PHGLFDO�WUHDWPHQW�RU�JXDUGLDQVKLS��WKH�SRZHU�LV�OLPLWHG�WR�ILQDQFLDO�DQG�OHJDO�
PDWWHUV�����
7KH�HQGXULQJ�SRZHU�RI�DWWRUQH\�PXVW�FRPSO\�ZLWK�WKH� IRUPDO�UHTXLUHPHQWV�
RI� WKH� ,QVWUXPHQWV�$FW���������7KH�DWWRUQH\·V�SRZHUV�DUH�H[HUFLVDEOH�RQFH� WKH�
HQGXULQJ� SRZHU� RI� DWWRUQH\� LV� PDGH�� XQOHVV� WKH� GRQRU� KDV� VSHFLILHG� DQ�
DOWHUQDWLYH� WLPH����� 7KH� DWWRUQH\�PXVW� EH� DW� OHDVW� ��� \HDUV� ROG����� DQG� WKHUH�
PD\� EH� RQH� RU�PRUH� DWWRUQH\V����� $� GRQRU�PD\� DOVR� DSSRLQW� DQ� DOWHUQDWLYH�
DWWRUQH\� WR� DFW� LQ� WKH� HYHQW� RI� WKH� GHDWK�� DEVHQFH� RU� OHJDO� LQFDSDFLW\� RI� WKH�
DWWRUQH\������
$�GRQRU�PD\�RQO\�PDNH�DQ�HQGXULQJ�SRZHU�RI�DWWRUQH\�LI�WKH\�XQGHUVWDQG�LWV�
QDWXUH�DQG�HIIHFW��7KLV�PHDQV�WKDW�WKH\�PXVW�XQGHUVWDQG��

�D�� WKDW� WKH� GRQRU�PD\� VSHFLI\� FRQGLWLRQV� RU� OLPLWDWLRQV� RQ�� RU� LQVWUXFWLRQV�
DERXW��WKH�H[HUFLVH�RI�WKH�SRZHU�WR�EH�JLYHQ�WR�WKH�DWWRUQH\��

�E�� ZKHQ�WKH�SRZHU�LV�H[HUFLVDEOH��
�F�� WKDW�RQFH� WKH�SRZHU� LV� H[HUFLVDEOH�� WKH�DWWRUQH\�KDV� WKH� VDPH�SRZHUV�DV�

WKH� GRQRU� KDG� �ZKHQ� QRW� XQGHU� D� OHJDO� LQFDSDFLW\�� WR� GR� DQ\WKLQJ� IRU�
ZKLFK� WKH� SRZHU� LV� JLYHQ� VXEMHFW� WR� DQ\� OLPLWDWLRQV� RU� UHVWULFWLRQV� RQ�
H[HUFLVLQJ�WKH�SRZHU�LQFOXGHG�LQ�WKH�HQGXULQJ�SRZHU�RI�DWWRUQH\��

�G�� WKDW�WKH�GRQRU�PD\�UHYRNH�WKH�HQGXULQJ�SRZHU�RI�DWWRUQH\�DW�DQ\�WLPH�LI�
WKH\�DUH�FDSDEOH�RI�PDNLQJ�DQ�HQGXULQJ�SRZHU�RI�DWWRUQH\��

�H�� WKDW� WKH� SRZHU� WKH� DWWRUQH\� LV� JLYHQ� FRQWLQXHV� HYHQ� LI� WKH� GRQRU�
VXEVHTXHQWO\�FHDVHV�WR�KDYH�OHJDO�FDSDFLW\��

�I�� WKDW� DW� DQ\� WLPH� WKDW� WKH�GRQRU� LV� QRW� FDSDEOH�RI� UHYRNLQJ� WKH�HQGXULQJ�
SRZHU�RI�DWWRUQH\��WKH�GRQRU�LV�XQDEOH�WR�HIIHFWLYHO\�RYHUVHH�WKH�XVH�RI�WKH�
SRZHU�����

$Q� HQGXULQJ� SRZHU� RI� DWWRUQH\� LV� QRW� UHYRNHG� E\� WKH� VXEVHTXHQW� OHJDO�
LQFDSDFLW\�RI�WKH�GRQRU������
:KHUH� WKHUH� LV� D� FRQIOLFW� EHWZHHQ� WKH� GHFLVLRQ�PDGH� E\� WKH� DWWRUQH\� DQG� D�
GHFLVLRQ�PDGH�E\�D�JXDUGLDQ��WKH�GHFLVLRQ�RI�WKH�JXDUGLDQ�SUHYDLOV�����:KHUH�
DQ�DGPLQLVWUDWLRQ�RUGHU�KDV�EHHQ�PDGH�LQ�UHVSHFW�RI�WKH�GRQRU�RI�DQ�HQGXULQJ�
SRZHU� RI� DWWRUQH\�� WKH� DWWRUQH\� PD\� H[HUFLVH� SRZHU� XQGHU� WKH� HQGXULQJ�
SRZHU�RI�DWWRUQH\�RQO\�WR�WKH�H[WHQW�DXWKRULVHG�E\�9&$7�����

                                                
98 7DNH�&RQWURO��$�*XLGH�WR�3RZHUV�RI�$WWRUQH\�DQG�*XDUGLDQVKLS��2IILFH�RI�WKH�3XEOLF�$GYRFDWH�
DQG�9LFWRULD�/HJDO�$LG 2006 at 21. 
99 See, in particular, ss. 123–125C. 
100

 Section 117 Instruments Act. 
101

 Section 119(4) Instruments Act. 
102

 Section 119(1)-(3) Instruments Act. 
103 Section 120 Instruments Act. 
104

 Section 118(2) Instruments Act. 
105

 Section 115(2) Instruments Act. 
106

 Section 125F(2) Instruments Act. 
107 Section 125G Instruments Act. 
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,Q� DGGLWLRQ� WR� RWKHU� IRUPV� RI� UHYRFDWLRQ� OLVWHG� LQ� 'LYLVLRQ� ��� DQ� HQGXULQJ�
SRZHU� RI� DWWRUQH\� PD\� EH� UHYRNHG� E\� 9&$7� XQGHU� 'LYLVLRQ� ������ 8QGHU�
V�����9����� DQ� DSSOLFDWLRQ� PD\� EH� PDGH� WR� 9&$7� IRU� D� GHFODUDWLRQ�� RUGHU��
GLUHFWLRQ� RU� UHFRPPHQGDWLRQ� DERXW� WKH� VFRSH� RI� DQ� DWWRUQH\·V� SRZHUV�� WKH�
H[HUFLVH�RI�WKRVH�SRZHUV�RU�DQ\�RWKHU�WKLQJ�LQ�RU�UHODWHG�WR�3DUW�;,$��6XFK�DQ�
DSSOLFDWLRQ�PD\�EH�PDGH�E\�WKH�3XEOLF�$GYRFDWH�� WKH�GRQRU��DQ�DWWRUQH\�RU�
DQRWKHU� SHUVRQ�ZKRP� WKH� 7ULEXQDO� LV� VDWLVILHG� KDV� D� VSHFLDO� LQWHUHVW� LQ� WKH�
DIIDLUV�RI�WKH�GRQRU������
(LWKHU�RQ�DSSOLFDWLRQ�RU�LWV�RZQ�LQLWLDWLYH��9&$7�PD\�UHYRNH�WKH�DSSRLQWPHQW�
RI�DQ�DWWRUQH\�LI�VDWLVILHG�WKDW�LW�LV�LQ�WKH�EHVW�LQWHUHVWV�RI�WKH�GRQRU�WR�GR�VR��
%HIRUH�PDNLQJ�WKLV�GHFLVLRQ��9&$7�PXVW�EH�VDWLVILHG�WKDW�WKH�GRQRU�ODFNV�WKH�
FDSDFLW\�WR�PDNH�DQ�HQGXULQJ�SRZHU�RI�DWWRUQH\�����9&$7�PD\�DOVR�GHFODUH�DQ�
HQGXULQJ�SRZHU�RI�DWWRUQH\�WR�EH�LQYDOLG�LI�LW�LV�VDWLVILHG�WKDW�WKH�GRQRU�ODFNHG�
FDSDFLW\�DW�WKH�WLPH�LW�ZDV�PDGH��LW�GRHV�QRW�FRPSO\�ZLWK�WKH�UHTXLUHPHQWV�RI�
WKH�$FW�RU�LV�LQYDOLG�IRU�DQRWKHU�UHDVRQ��IRU�H[DPSOH��WKH�GRQRU�ZDV�LQGXFHG�
WR�PDNH�LW�E\�GLVKRQHVW\�RU�XQGXH�LQIOXHQFH�����,I�9&$7�GHFODUHV�DQ�HQGXULQJ�
SRZHU�RI�DWWRUQH\�LQYDOLG��WKH�SRZHU�LV�YRLG�IURP�WKH�VWDUW�����
,Q�DGGLWLRQ��9&$7�PD\��

�D�� PDNH�D�GHFODUDWLRQ�RU�PDNH�UHFRPPHQGDWLRQV�RU�JLYH�DQ\�GLUHFWLRQV�LW�
FRQVLGHUV�QHFHVVDU\�LQ�UHODWLRQ�WR�DQ�HQGXULQJ�SRZHU�RI�DWWRUQH\��

��E�� YDU\�WKH�HIIHFW�RI�DQ�HQGXULQJ�SRZHU�RI�DWWRUQH\��
��F�� VXVSHQG� IRU�D� VSHFLILHG�SHULRG�DQ�HQGXULQJ�SRZHU�RI�DWWRUQH\��HLWKHU�

JHQHUDOO\�RU�LQ�UHVSHFW�RI�D�VSHFLILF�PDWWHU��
�G�� PDNH� DQ\� RUGHU� LW� FRQVLGHUV� QHFHVVDU\� LQ� UHODWLRQ� WR� DQ� HQGXULQJ�

SRZHU�RI�DWWRUQH\�����:LWKRXW�OLPLWLQJ�WKH�DERYH��WKH�7ULEXQDO�PD\��RQ�
LWV� RZQ� LQLWLDWLYH�� JLYH� GLUHFWLRQV� WR� DQ� DWWRUQH\� LQ� UHVSHFW� RI� DQ\�
PDWWHU������

ENDURING POWER OF ATTORNEY (MEDICAL TREATMENT) 

$�SHUVRQ�FDQ�DSSRLQW�VRPHRQH�WR�PDNH�PHGLFDO�WUHDWPHQW�GHFLVLRQV�IRU�WKHP�
LQ�WKH�HYHQW�WKH\�ORVH�FDSDFLW\�WR�PDNH�WKRVH�GHFLVLRQV��
$Q�¶DJHQW·�PD\�EH�DSSRLQWHG�WR�PDNH�GHFLVLRQV�DERXW�WKH�PHGLFDO�WUHDWPHQW�
RI�D�SHUVRQ�E\�DQ�HQGXULQJ�SRZHU�RI�DWWRUQH\��PHGLFDO�WUHDWPHQW��XQGHU�V���$�
0HGLFDO� 7UHDWPHQW� $FW� ������ ¶0HGLFDO� WUHDWPHQW·� PHDQV� DQ� RSHUDWLRQ�� WKH�
DGPLQLVWUDWLRQ� RI� D� GUXJ� RU� RWKHU� OLNH� VXEVWDQFH� RU� DQ\� RWKHU� PHGLFDO�
                                                
108

 Section 125Q Instruments Act. As to the constitution of the Tribunal in such proceedings, see 

Schedule 1, Part 12, s. 40F VCAT Act. 
109

 Section 125V(2) Instruments Act. 
110 Section 125X Instruments Act. 
111

 Section 125Y(1) Instruments Act. 
112

 Section 125Y(2) Instruments Act. 
113

 Section 125Z(1) Instruments Act. 
114 Section 125Z(2) Instruments Act. 
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SURFHGXUH�EXW�GRHV�QRW�LQFOXGH�SDOOLDWLYH�FDUH�����¶3DOOLDWLYH�FDUH·�LQFOXGHV�WKH�
SURYLVLRQ� RI� UHDVRQDEOH�PHGLFDO� SURFHGXUHV� IRU� WKH� UHOLHI� RI� SDLQ�� VXIIHULQJ�
DQG�GLVFRPIRUW�RU�WKH�UHDVRQDEOH�SURYLVLRQ�RI�IRRG�DQG�ZDWHU�����7KH�0HGLFDO�
7UHDWPHQW�$FW�GRHV�QRW�DSSO\�WR�SDOOLDWLYH�FDUH�����
$Q� DJHQW� RU� DOWHUQDWLYH� DJHQW���� �WKHUH� LV� QR� SURYLVLRQ� IRU� MRLQW� DJHQWV�� LV�
DSSRLQWHG� XQGHU� DQ� HQGXULQJ� SRZHU� RI� DWWRUQH\� LQ� WKH� IRUP� VHW� RXW� LQ�
6FKHGXOH� ��� ,W� WDNHV� HIIHFW� RQO\� LI� WKH� SHUVRQ� JLYLQJ� WKH� SRZHU� EHFRPHV�
LQFRPSHWHQW�� $Q� HQGXULQJ� SRZHU� RI� DWWRUQH\� �PHGLFDO� WUHDWPHQW�� LV� QRW�
UHYRNHG� E\� WKH� VXEVHTXHQW� LQFDSDFLW\� RI� WKH� GRQRU� RI� WKH� SRZHU� RU� RQ� WKH�
GRQRU�RI�WKH�SRZHU�EHFRPLQJ�D�¶SURWHFWHG�SHUVRQ·����RU�D�UHSUHVHQWHG�SHUVRQ��
,W� PD\� EH� UHYRNHG� LQ� WKH� VDPH� ZD\� DV� D� JHQHUDO� SRZHU� RI� DWWRUQH\� LV�
UHYRNHG������
,I�D�UHJLVWHUHG�PHGLFDO�SUDFWLWLRQHU�DQG�DQRWKHU�SHUVRQ�DUH�HDFK�VDWLVILHG�WKDW�
WKH� SDWLHQW·V� DJHQW� RU� JXDUGLDQ� KDV� EHHQ� LQIRUPHG� DERXW� WKH� QDWXUH� RI� WKH�
SDWLHQW·V�FXUUHQW�FRQGLWLRQ�WR�DQ�H[WHQW�WKDW�ZRXOG�EH�UHDVRQDEO\�VXIILFLHQW�WR�
HQDEOH�WKH�SDWLHQW��LI�FRPSHWHQW�� WR�PDNH�D�GHFLVLRQ�DERXW�ZKHWKHU�RU�QRW�WR�
UHIXVH� PHGLFDO� WUHDWPHQW�� DQG� WKDW� WKH� DJHQW� RU� JXDUGLDQ� XQGHUVWDQGV� WKDW�
LQIRUPDWLRQ��WKHQ�WKH�DJHQW�RU�JXDUGLDQ��RQ�EHKDOI�RI�WKH�SDWLHQW��PD\�UHIXVH�
PHGLFDO�WUHDWPHQW�JHQHUDOO\�RU�PHGLFDO�WUHDWPHQW�RI�D�SDUWLFXODU�NLQG�����7KH�
DJHQW�RU�JXDUGLDQ�PD\�RQO\�UHIXVH�WUHDWPHQW�LI�LW�ZRXOG�FDXVH�XQUHDVRQDEOH�
GLVWUHVV�WR�WKH�SDWLHQW��RU�WKHUH�DUH�UHDVRQDEOH�JURXQGV�IRU�EHOLHYLQJ�WKDW�WKH�
SDWLHQW��LI�FRPSHWHQW�DQG�DIWHU�JLYLQJ�VHULRXV�FRQVLGHUDWLRQ�WR�WKHLU�KHDOWK�DQG�
ZHOO�EHLQJ��ZRXOG� FRQVLGHU� WKDW� WKH�PHGLFDO� WUHDWPHQW� LV� XQZDUUDQWHG�����$�
UHIXVDO�RI�WUHDWPHQW�FHUWLILFDWH�PXVW�EH�FRPSOHWHG�LQ�WKH�IRUP�RI�6FKHGXOH�������
$Q�1)5��QRW�IRU�UHVXVFLWDWLRQ��GLUHFWLYH�LV�HIIHFWLYHO\�D�UHIXVDO�RI�WUHDWPHQW��$�
¶SHUVRQ� UHVSRQVLEOH·� FDQQRW� UHIXVH� WUHDWPHQW�� WKH\� DUH� RQO\� HPSRZHUHG� WR�
FRQVHQW�WR�PHGLFDO�WUHDWPHQW��$OWKRXJK�FRQVHQW�PD\�EH�ZLWKKHOG��WKLV�FDQQRW�
EH�GRQH�IRU� WUHDWPHQW�ZKLFK� LV�K\SRWKHWLFDO��ZKLFK� LV� WKH�FDVH�ZLWK�DQ�1)5�
GLUHFWLYH�����:KHWKHU�D�JXDUGLDQ�FDQ�UHIXVH�WUHDWPHQW�GHSHQGV�RQ�WKH�RUGHU�DV�
GLVFXVVHG�DERYH���

                                                
115 Section 3 Medical Treatment Act. 
116

 Section 3. In Re BWV, ex parte Gardner (2003) 7 VR 487 it was held that palliative care is care not 

to treat or cure a patient but to alleviate pain or suffering when a patient is dying. The provision of food 

and water refers to oral intake and the provision of fluid, nutrition and medicines via percutaneous 

endoscopic gastrostomy (PEG) to a woman who had been unconscious for 3 years with no cognitive 

capacity or conscious perception due to a fatal form of dementia, was medical treatment and not 

palliative care within the meaning of the Act. (Also see BWV [2003] VCAT 121.) 
117

 Section 4(2). 
118 An alternate agent can only act if after enquiries the alternate agent believes that the agent is dead, 

incompetent or cannot be contacted or that the agent’s whereabouts are unknown, and the alternate 

agent complies with the requirements of s. 5AA. 
119

 Defined in the Public Trustee Act 1958. 
120 Section 5A(4) Medical Treatment Act. 
121

 Section 5B(1) Medical Treatment Act. 
122

 Section 5B(2) Medical Treatment Act. 
123

 Section 5B(3) Medical Treatment Act. 
124 OPA Practice Guidelines 12, Not for Resuscitation (NFR) 2004 at 12.2–12.3. 
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7KH�WHVW�RI�UHDVRQDEOH�JURXQGV�IRU�EHOLHYLQJ�WKDW�WKH�SDWLHQW�ZRXOG�FRQVLGHU�
WKDW� WKH�PHGLFDO� WUHDWPHQW� LV� ¶XQZDUUDQWHG·� LV�RI� FRXUVH�K\SRWKHWLFDO��7KHUH�
QHHG� QRW� EH� VSHFLILF� HYLGHQFH� RI� WKH� SDWLHQW·V� ZLVKHV� LQ� WKH� SDUWLFXODU�
FLUFXPVWDQFHV�� 5HOHYDQW� IDFWRUV� PLJKW� LQFOXGH� JHQHUDO� HYLGHQFH� DERXW� WKH�
SDWLHQW·V� YDOXHV� RU� EHOLHIV�� )RU� H[DPSOH�� D� GHYRXW� &DWKROLF� PD\� KDYH�
SDUWLFXODU� YLHZV� DERXW� UHIXVLQJ� WUHDWPHQW�� ,Q� WKH� DEVHQFH� RI� VXFK� HYLGHQFH��
WKHUH� LV� QR� SUHVXPSWLRQ� WKDW� WKH� SDWLHQW� ZRXOG� ZLVK� WR� UHIXVH� PHGLFDO�
WUHDWPHQW�� +RZHYHU�� LW� LV� RSHQ� WR� LQIHU� WKDW� WKH� SDWLHQW� ZRXOG� FRQVLGHU�
FRQWLQXHG�WUHDWPHQW�XQZDUUDQWHG������
7KH�GHFLVLRQ�PD\�EH�EDVHG�RQ�WKH�H[LVWLQJ�DQG�OLNHO\�IXWXUH�KHDOWK�DQG�ZHOO�
EHLQJ�RI�WKH�SDWLHQW��)RU�H[DPSOH��LI�WKH�PHGLFDO�HYLGHQFH�ZHUH�WKDW�WKHUH�ZDV�
QR�SURVSHFW�RI�UHFRYHU\�RU�LPSURYHPHQW��

«LW�PD\�EH�HQRXJK�WR�HVWDEOLVK�WKDW�D�UHDVRQDEOH�SHUVRQ�ZRXOG��DIWHU�JLYLQJ�
VHULRXV�FRQVLGHUDWLRQ�WR�KLV�RU�KHU�H[LVWLQJ�DQG�OLNHO\�IXWXUH�KHDOWK�DQG�ZHOO�
EHLQJ�� FRQVLGHU� WKDW� PHGLFDO� WUHDWPHQW�� RU� SDUWLFXODU� PHGLFDO� WUHDWPHQW�� LV�
XQZDUUDQWHG�� 7KLV� LV� EHFDXVH�� LQ� WKH� DEVHQFH� RI� SDUWLFXODU� HYLGHQFH� RI� WKH�
ZLVKHV�RI�WKH�SDWLHQW�LQ�WKH�K\SRWKHWLFDO�FLUFXPVWDQFHV��DQ�LQIHUHQFH�FRXOG�EH�
GUDZQ�WKDW�WKH�SDWLHQW�ZRXOG�IRUP�WKH�EHOLHI�RI�D�UHDVRQDEOH�SHUVRQ������

(TXDOO\��WKHUH�LV�QR�SUHVXPSWLRQ�WKDW�LW�LV�DOZD\V�LQ�D�SHUVRQ·V�EHVW�LQWHUHVWV�
WR�OLYH�RQ���

:KHQ�GHDWK�VWDUHV�RQH�LQ�WKH�IDFH��RU�ZKHQ�OLIH�LV�IXWLOH��WKH�SHUVRQ�FRQFHUQHG��
RU�WKH�WUXVWHG�DJHQW�RU�JXDUGLDQ�RI�WKDW�SHUVRQ��PD\�FRQFOXGH�WKDW�LW�LV�LQ�WKH�
EHVW� LQWHUHVWV� RI� WKH� SHUVRQ� WR� UHIXVH� PHGLFDO� WUHDWPHQW� DQG� WR� DOORZ� WKH�
SHUVRQ�WR�SDVV�DZD\�����

2Q�DSSOLFDWLRQ��9&$7�PD\�VXVSHQG�RU�UHYRNH�DQ�HQGXULQJ�SRZHU�RI�DWWRUQH\�
�PHGLFDO� WUHDWPHQW�� �V�� �&����� ����� ��$�� RU� ��%���� GHWHUPLQH� ZKHWKHU� DQ�
HQGXULQJ�SRZHU�RI� DWWRUQH\� �PHGLFDO� WUHDWPHQW��JLYHQ� WR� DQ� DOWHUQDWH� DJHQW�
GRHV�RU�GRHV�QRW�DXWKRULVH�WKH�PDNLQJ�RI�D�SDUWLFXODU�GHFLVLRQ�E\�WKH�DOWHUQDWH�
DJHQW��V���&��$����RU�GHWHUPLQH�DQ\�TXHVWLRQ�DULVLQJ�RXW�RI�D�FRQIOLFW�EHWZHHQ�
D�GHFLVLRQ�PDGH�DERXW�D�SHUVRQ·V�PHGLFDO�WUHDWPHQW�E\�WKH�SHUVRQ·V�DJHQW�DQG�
DOWHUQDWH�DJHQWV��V���&��%����$SSOLFDWLRQ�PD\�EH�PDGH�E\�WKH�3XEOLF�$GYRFDWH��
D�SHUVRQ�ZKR�KDV�D�VSHFLDO�LQWHUHVW�LQ�WKH�DIIDLUV�RI�WKH�GRQRU�RI�WKH�SRZHU�RU�
WKH� DJHQW� RU� DOWHUQDWH� DJHQW����� ,I� DQ� HQGXULQJ� SRZHU� RI� DWWRUQH\� �PHGLFDO�
WUHDWPHQW�� RU� JXDUGLDQVKLS� RUGHU� LV� UHYRNHG�� DQ\� UHIXVDO� RI� WUHDWPHQW�
FHUWLILFDWH� FRPSOHWHG� E\� WKH� DJHQW�� DOWHUQDWH� DJHQW� RU� JXDUGLDQ� LV� DOVR�
UHYRNHG������
7KH�3XEOLF�$GYRFDWH�PD\�LQWHUYHQH�DW�DQ\�WLPH�DQG�LV�HQWLWOHG�WR�EH�MRLQHG�DV�
D� SDUW\� WR� SURFHHGLQJV� XQGHU� V�� �&����� 9&$7� PD\� UHIHU� DQ\� PDWWHU� WR� D�
                                                
125

 Public Advocate and RCS (Guardianship) [2004] VCAT 1880 at [15]. 
126

 Public Advocate and RCS (Guardianship) [2004] VCAT 1880 at [18]. 
127 Public Advocate and RCS (Guardianship) [2004] VCAT 1880 at [28]. Also see Korp 

(Guardianship) [2005] VCAT 779. 
128

 Section 5C(2) Medical Treatment Act. 
129

 Section 5D(1) Medical Treatment Act. 
130 Schedule 1, Part 14, s. 47 VCAT Act. 
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JRYHUQPHQW� GHSDUWPHQW�� SXEOLF� DXWKRULW\�� VHUYLFH� SURYLGHU�� WKH� 3XEOLF�
$GYRFDWH� RU� D� JXDUGLDQ� RU� DGPLQLVWUDWRU� DSSRLQWHG� XQGHU� WKH� 0HGLFDO�
7UHDWPHQW�$FW������IRU�LQYHVWLJDWLRQ�DQG�UHSRUW�����,W�KDV�DOVR�EHHQ�VWDWHG�WKDW�
WKH� H[LVWHQFH� RI� VDIHJXDUGV� DJDLQVW� WKH� DEXVH� RI� WKH� SRZHU� RI� DQ� DJHQW� RU�
JXDUGLDQ�WR�UHIXVH�PHGLFDO�WUHDWPHQW�WR�D�UHSUHVHQWHG�SHUVRQ�PHDQV�LW�LV�QRW�
QHFHVVDU\�WR�UHDG�GRZQ�WKH�SURYLVLRQV�WR�SURWHFW�D�SHUVRQ�ZKR�KDV�D�GLVDELOLW\�
ZKR�LV�UHSUHVHQWHG�E\�D�JXDUGLDQ�����

ENDURING POWER OF GUARDIANSHIP  

$�SHUVRQ�FDQ�DSSRLQW�VRPHRQH�WR�PDNH�OLIHVW\OH�GHFLVLRQV�IRU�WKHP�LQ�UHODWLRQ�
WR�� IRU� H[DPSOH��ZKHUH� WKH\�ZLOO� OLYH�� LQ� WKH�HYHQW� WKDW� WKH\� ORVH� FDSDFLW\� WR�
PDNH�GHFLVLRQV��
$� SHUVRQ� ZKR� LV� RYHU� ��� \HDUV� RI� DJH� PD\� DSSRLQW� D� SHUVRQ� WR� EH� WKHLU�
HQGXULQJ�JXDUGLDQ��DQG�PD\�DOVR�DSSRLQW�DQ�DOWHUQDWH�HQGXULQJ�JXDUGLDQ�����
7R�EH�HOLJLEOH��WKH�HQGXULQJ�JXDUGLDQ�PXVW�EH�RYHU����\HDUV�RI�DJH�DQG�PXVW�
QRW� EH�� LQ� D� SURIHVVLRQDO� RU� DGPLQLVWUDWLYH� FDSDFLW\�� GLUHFWO\� RU� LQGLUHFWO\�
UHVSRQVLEOH� IRU�� RU� LQYROYHG� LQ�� WKH� FDUH� RU� WUHDWPHQW� RI� WKH� SHUVRQ�� RU� LQ�
SURYLVLRQ�RI�DFFRPPRGDWLRQ�WR�WKH�SHUVRQ������
7KH� LQVWUXPHQW� DSSRLQWLQJ� DQ� HQGXULQJ� JXDUGLDQ� PXVW� FRPSO\� ZLWK� WKH�
UHTXLUHPHQWV�VHW�RXW�LQ�V����$�����$��,QVWUXPHQWV�$FW��7R�WKH�H[WHQW�VSHFLILHG�
LQ�WKH�LQVWUXPHQW��WKH�JXDUGLDQ�KDV�DOO�WKH�SRZHUV�DQG�GXWLHV�RI�D�SDUHQW�DV�LI�
WKH� DSSRLQWRU� ZDV� WKHLU� FKLOG����� 7KLV� DXWKRULW\� PXVW� EH� H[HUFLVHG� LQ�
DFFRUGDQFH� ZLWK� V�� ��� �VHH� DERYH������ ,I� WKH� LQVWUXPHQW� GRHV� QRW� VSHFLI\�
SDUWLFXODU�PDWWHUV�� WKHQ� WKH� JXDUGLDQ� LV� DXWKRULVHG� WR� DFW� RQO\� WR� WKH� H[WHQW�
WKDW� WKH�DSSRLQWRU�VXEVHTXHQWO\�EHFRPHV�XQDEOH�E\�UHDVRQ�RI�D�GLVDELOLW\� WR�
PDNH�UHDVRQDEOH� MXGJPHQWV� LQ�UHVSHFW�RI�DQ\�RI� WKH�PDWWHUV�UHODWLQJ�WR� WKHLU�
SHUVRQ�RU�FLUFXPVWDQFHV�����:KHUH�WKH�LQVWUXPHQW�VSHFLILHV�SDUWLFXODU�PDWWHUV��
WKHQ� WKH� JXDUGLDQ·V� DXWKRULW\� LV� OLPLWHG� WR� WKH� H[WHQW� WKDW� WKH� DSSRLQWRU�
VXEVHTXHQWO\� EHFRPHV� XQDEOH� WR� PDNH� UHDVRQDEOH� MXGJPHQWV� LQ� WKRVH�
PDWWHUV�����$Q�HQGXULQJ�JXDUGLDQ�FDQQRW�FRQVHQW�WR�DQ\�VSHFLDO�SURFHGXUH�RQ�
EHKDOI�RI�WKH�DSSRLQWRU�����

                                                
131

 Schedule 1, Part 14, s. 48 VCAT Act. 
132

 Public Advocate and RCS (Guardianship) [2004] VCAT 1880 at [19]. 
133

 Section 35A(1)–(1B), (3). 
134 Section 35A(3)(4). 
135

 Section 35B(3). 
136

 Section 35B(5).  
137

 Section 35B(2). 
138 Section 35B(1). 
139

 Section 35B(4). A ‘special procedure’ is any procedure intended or reasonably likely to render the 

person permanently infertile, termination of pregnancy, removal of tissue for the purposes of 

transplantation, or any other medical or dental treatment prescribed by the regulations to be a special 

procedure: s.3(1). Authorisation of such procedures is governed by Division 4. 
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$Q� HQGXULQJ� JXDUGLDQ� PD\� DSSO\� WR� 9&$7� IRU� DQ� DGYLVRU\� RSLQLRQ� RU�
GLUHFWLRQV� RQ� DQ\� PDWWHU� RU� TXHVWLRQ� UHODWLQJ� WR� WKH� VFRSH� RI� WKHLU�
DSSRLQWPHQW�RU�WKH�H[HUFLVH�RI�WKHLU�SRZHUV�����9&$7�PD\��
�D� JLYH�DQ�DGYLVRU\�RSLQLRQ�RU�DQ\�GLUHFWLRQV�LW�FRQVLGHUV�QHFHVVDU\��
�E� YDU\�WKH�HIIHFW�RI�WKH�LQVWUXPHQW�DSSRLQWLQJ�WKH�HQGXULQJ�JXDUGLDQ��
�F� VXVSHQG� IRU� D� VSHFLILHG� SHULRG� WKH� DXWKRULW\�� HLWKHU� JHQHUDOO\� RU� LQ�

UHVSHFW� RI� D� VSHFLILF� PDWWHU�� RI� DQ� HQGXULQJ� JXDUGLDQ� XQGHU� DQ�
LQVWUXPHQW�RI�DSSRLQWPHQW��

�G� PDNH�DQ\�RUGHU�LW�FRQVLGHUV�QHFHVVDU\�����
9&$7�PD\�DOVR��RI�LWV�RZQ�PRWLRQ��GLUHFW��RU�JLYH�DQ�DGYLVRU\�RSLQLRQ�WR��DQ�
HQGXULQJ�JXDUGLDQ�LQ�UHVSHFW�RI�DQ\�PDWWHU�����
1R�DFWLRQ�OLHV�DJDLQVW�DQ�HQGXULQJ�JXDUGLDQ�IRU�DQ\WKLQJ�GRQH�RU�RPLWWHG�WR�
EH� GRQH� XQGHU� DQ\� RUGHU� RU� RQ� WKH� DGYLFH� RI� 9&$7� XQOHVV� WKHUH� KDV� EHHQ�
IUDXG��ZLOIXO�FRQFHDOPHQW�RU�PLVUHSUHVHQWDWLRQ�RI�WKH�IDFWV�WR�9&$7�����
$SSRLQWPHQW� RI� DQ� HQGXULQJ� JXDUGLDQ� PD\� EH� UHYRNHG� HLWKHU� E\� WKH�
DSSRLQWRU����RU�9&$7�����$SSOLFDWLRQ�WR�9&$7�WR�UHYRNH�WKH�DSSRLQWPHQW�RI�
DQ�HQGXULQJ�JXDUGLDQ�RU�DOWHUQDWLYH�HQGXULQJ�JXDUGLDQ�PD\�EH�PDGH�E\���
�D� WKH�3XEOLF�$GYRFDWH���
�E� WKH�HQGXULQJ�JXDUGLDQ�RU�DOWHUQDWH�HQGXULQJ�JXDUGLDQ���
�F� WKH�DGPLQLVWUDWRU��LI�DQ\����
�G� DQ\�RWKHU�SHUVRQ�ZKR�9&$7�LV�VDWLVILHG�KDV�DQ�LQWHUHVW�LQ�WKH�SHUVRQ�RU�

LQ�WKH�HVWDWH�RI�WKH�SHUVRQ�LQ�UHVSHFW�RI�ZKRP�WKH�DSSOLFDWLRQ�LV�PDGH������
)ROORZLQJ�D�KHDULQJ��9&$7�PD\�UHYRNH�WKH�DSSRLQWPHQW�RI�WKH�JXDUGLDQ�LI��
�D� WKH�HQGXULQJ�JXDUGLDQ�RU�DOWHUQDWH�HQGXULQJ�JXDUGLDQ�VHHNV�UHYRFDWLRQ�

RI�WKH�DSSRLQWPHQW��RU�
�E� 9&$7� LV� VDWLVILHG� WKDW� WKH� HQGXULQJ� JXDUGLDQ� RU� DOWHUQDWH� HQGXULQJ�

JXDUGLDQ�LV�QRW�DEOH�RU�ZLOOLQJ�WR�DFW�LQ�WKDW�FDSDFLW\�RU�KDV�QRW�DFWHG�LQ�
WKH� EHVW� LQWHUHVWV� RI� WKH� DSSRLQWHU� RU� KDV� DFWHG� LQ� DQ� LQFRPSHWHQW� RU�
QHJOLJHQW�PDQQHU�����

7KH�DSSRLQWPHQW�RI�DQ�HQGXULQJ�JXDUGLDQ�RU�DOWHUQDWH�HQGXULQJ�JXDUGLDQ�LV�
QRW�UHYRNHG�LI�WKH�DSSRLQWHU�EHFRPHV�D�UHSUHVHQWHG�SHUVRQ�����
 

                                                
140 Section 35E(1). 
141

 Section 35E(2). 
142

 Section 35E(3). 
143

 Section 35E(4). 
144 Section 35C. 
145

 Section 35D. 
146

 Section 35D(2). 
147

 Section 35D(1). 
148 Section 35D(3). 
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6. USEFUL CONTACT DETAILS 

$JHG�&DUH�$VVHVVPHQW�7HDPV��$&$7V��
�:HEVLWH��ZZZ�KHDOWK�JRY�DX��
�6HDUFK��$JHG�&DUH�$VVHVVPHQW�9LFWRULD��
�
$5%,$6�
���+RSH�6WUHHW�
%UXQVZLFN�9,&�������
3K������������������
(PDLO��DUELDV#DUELDV�FRP�DX�
�
*XDUGLDQVKLS�/LVW��VHH�9&$7�
�
+HDOWK�6HUYLFHV�&RPPLVVLRQHU�
��WK�)ORRU������%RXUNH�6WUHHW�
0HOERXUQH�9,&������
3K�����������������
7ROO�)UHH���������������
)D[�����������������
77<���������������
(PDLO��KVF#GKV�YLF�JRY�DX��
�
0HQWDO�+HDOWK�/HJDO�&HQWUH�
/HYHO���������&ROOLQV�6WUHHW��
0HOERXUQH�9,&������
3K�����������������
:HEVLWH��ZZZ�FRPPXQLW\ODZ�RUJ�DX�PHQWKDOKHDOWK�
�
2IILFH�RI�WKH�3XEOLF�$GYRFDWH�
/HYHO��������/RQVGDOH�6WUHHW�
0HOERXUQH�9,&������
3K�������������������������������
:HEVLWH��ZZZ�SXEOLFDGYRFDWH�YLF�JRY�DX�
�
2PEXGVPDQ�9LFWRULD�
/HYHO�������&ROOLQV�6WUHHW��1RUWK�7RZHU��
0HOERXUQH�9,&������
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7HOHSKRQH������������������
7ROO�)UHH���������������
)D[�����������������
(PDLO��RPEXGYLF#RPEXGVPDQ�YLF�JRY�DX�
�
6WDWH�7UXVWHHV�/LPLWHG�
����([KLELWLRQ�6WUHHW�
0HOERXUQH�9,&������
3K�����������������
:HEVLWH��ZZZ�VWDWHWUXVWHHV�FRP�DX�
�
9LOODPDQWD�'LVDELOLW\�5LJKWV�/HJDO�6HUYLFH�,QF��
���%HOOHULQH�6WUHHW�
*HHORQJ�9,&������
3K�����������������
:HEVLWH��ZZZ�YLOODPDQWD�RUJ�DX�
�
9&$7�
���.LQJ�6WUHHW�
0HOERXUQH�9,&������
3K�����������������
*XDUGLDQVKLS�/LVW��
3K�����������������
)D[�����������������
:HEVLWH��ZZZ�YFDW�YLF�JRY�DX�
�
9LFWRULD�/HJDO�$LG��
����4XHHQ�6W�
0HOERXUQH�9,&������
3K������������������
:HEVLWH��ZZZ�OHJDODLG�YLF�JRY�DX�
�
9LFWRULDQ�0HQWDO�,OOQHVV�$ZDUHQHVV�&RXQFLO��90,$&��
���:HVWRQ�6WUHHW�
%UXQVZLFN�9,&������
3K�����������������
:HEVLWH��ZZZ�YPLDF�FRP�DX�
(PDLO��LQIR#YPLDF�FRP�DX�
�
�


