UNLAWFUL DISCRIMINATION AND TRAVEL INSURANCE

Obtaining travel insurance for a person with a mental illness can be difficult, given the routine exclusion clauses relating to mental illness that are contained in many insurance policies.  The Mental Health Legal Centre has successfully challenged insurers’ policies on the basis that they unlawfully discriminate against people with mental illness. In this article, two cases taken on behalf of Ms Woollard are discussed.  

In 1994, Ms Woollard instructed the Mental Health Legal Centre to take legal action under the Disability Discrimination Act (Cth) 1992 against an insurer for its refusal to provide her with travel insurance.  Ms Woollard had specifically requested travel insurance for her pre-existing medical conditions of schizophrenia and bipolar disorder.  The insurer replied to Ms Woollard that they would not offer travel insurance for her medical conditions as they were specifically excluded by their policy.  In particular, the insurer referred to the exclusions section of their policy which stated that the policy would not cover any client claim arising from “anxiety or depression, mental or nervous disorders or insanity.”

1. It should be noted that the policy of insurance did allow people with other pre-existing medical conditions to submit a medical application form completed by their doctor.  If accepted by the insurer, an additional premium was payable.  Ms Woollard was not offered this alternative.

The actions of the insurer raised issues of unlawful discrimination.  By not offering travel insurance to Ms Woollard on the basis of her mental illness, the insurer discriminated against her on the grounds of a disability, namely mental illness.  In denying Ms Woollard travel insurance on the basis of her mental illness, the insurer was refusing to provide Ms Woollard a service, the service being travel insurance.

Under the Disability Discrimination Act and the Equal Opportunity Act (Vic.) 1995, the insurer may have been able to discriminate against Ms Woollard only if it could show that the discrimination:

· is based upon actuarial or statistical data and is reasonable having regard to the data;  or

· where there is no actuarial or statistical data, the discrimination is reasonable.

As a result of the insurer’s refusal to provide travel insurance to Ms Woollard, a complaint was lodged with the Human Rights and Equal Opportunity Commission.  After investigation by the Commission, the insurer agreed to change its policy and offer travel insurance to Ms Woollard in the same way that it offers travel insurance to other people with pre-existing medical conditions.  Ms Woollard would have to complete a standard form medical questionnaire and pay an additional premium if the application was approved.  In other words, Ms Woollard’s mental illness was to be treated in the same manner as other pre-existing medical conditions for which people could apply for travel insurance.  Tellingly, the insurer did not provide any actuarial or statistical data to base their claim that it was reasonable to exclude mental illness from its policy. 

After this outcome, it was felt that insurers' practices would change. Insurers could still reject applications which were not supported by medical evidence and were likely to create a greater risk for the insurer.  On the other hand, people with mental illness whose condition was stable or in remission now had the opportunity to obtain travel insurance.  Unfortunately, practices did not change.

In 2001, Ms Woollard contacted the Centre, claiming that she had again been denied travel insurance by another insurer on the basis of a pre-existing mental illness.  The Centre wrote to the insurer advising that their refusal to offer Ms Woollard travel insurance was a contravention of the Disability Discrimination Act.  It is instructive to note the insurer’s response.  The insurer’s letter states:

We believe that the assessment could have been handled better.  As a gesture of good will, we wish to extend a personal offer to Ms Woollard.  Our most senior medical underwriter will personally evaluate any of Ms Woollard’s future medical assessments for future travel plans.  We wish to extend the offer of no extra premium loading where appropriate cover is granted and a 40% discount on the base premium, again where cover is granted.

In this instance, Ms Woollard was encouraged to re-apply for travel insurance.  Although her application would still be assessed by the insurer's medical assessor according to their policies of risk assessment, this procedure applied equally to all applicants for travel insurance.  

It may be fair to say that in 2002 the insurance industry may have become more responsive to its legal obligations under disability discrimination legislation.  The experience of Ms Woollard has shown that when insurers are reminded of their legal obligations to comply with disability discrimination legislation, they are prepared to change their practices. People with mental illness who are refused travel insurance purely on the basis of their mental illness should take the matter further and seek legal advice.  The Mental Health Legal Centre Inc., the Disability Discrimination Legal Centre and Victoria Legal Aid are all able to provide free legal advice in these matters.   
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