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1 Summary

At 11:15 on 14February 2004, TJ Hickeya 17 year old Aboriginal youthwas
impaled on a metal fence at Phillip St, Redfern, in New South Wales, Australia,
during a police operation: he died early the next morning at the Prince of Wales
Hospital.

There was informationvailable to the New South Wales Police Fo¢tde Police
Force’) at the time TJ Hickey was impaled and at the time he died, which potentially
implicated members of tHeolice Forcan TJ Hickey’s death.

The author contends that, in these circumstancestralia was obliged under article

6 of the ICCPR- the right to life - to ensure that the death was effectively
investigated. This in turn required investigation by a body independent of the Police
Force.

The injury and death were investigated by the deoforce’. New South Wales did
not and does not have an investigative body capable of independently investigating
deaths involving the Police Force.

The author contends that Australia has therefore breakh@de 6 andArticle 2 of
the ICCPR.

The Commitee has thus far refrained from articulating exhaustively the content of the
duty to investigate effectivey. This matter presents an ideal opportunity for the
Committee to examine more closely an important point of interpretation and to offer
authoritaive guidance on it.

Furthermore, the author contends that Australia is under additional obligations under
Article 26 of the ICCPR- to ensure independermvestigation of the deaths of
Indigenous Australians when there is evidence of potential police ate st
involvement, and that such an investigation must look for racially motivated violence,
neglect or omission. That obligation is sharpened by theriistf violence and
neglect of hdigenous Australians by Australian governmentand in particular
Australian police officers.

This obligation was not met in the investigation of TJ Hickey’s death.

The author contends that Australia has therefore bredktieie 26 andArticle 2 of
the ICCPR.

* The initial investigation into TJ Hickey’s death was conducted by Detective Senior Sergeant

Robert Dickson, Detective Senior Constable Michael Kyneur and Det&givier Constable

Craig Bradley (see exhibit 2, page Bl three investigators were meris of tle Leichhardt

Local Area Command (see exhibit 2, page l@ichhardt Local Area Command is located in

a Police Station within the NSW Police force and adjacent to the Redfern Police Station and
the Redfern Local Area Command. At the time of thedent both stations were under the
command of Deputy Commissioner Waites as well as the NSW Commissioner for(Bedice
exhibit 3, NSW Police Force Organisational Chart)

®> Dominic McGoldrick, The Human Rights Committee (1994) 344.



There was a coronial inquest following the initial police imigasion (‘the Inquest’).

The author says this did not and could not cure the breaches identified above. The
Coroner is not set up to conduct an initial investigation. The Inquest was reliant on the
initial investigation by the Police Force: the Policarde interviewed witnesses and

was charged with the collection of forensic evidence; the Police Force decided the
contents of the coroner’s brief, and controlled the exhibits and the autopsy material;

the Police Force decided which experts would be engagexksess the forensic
evidence and which evidence should be forensically assessed; the Police Force
decided who would be treated as a suspect, the questions that would be asked and the
timing of those questions. The police investigators decided thdtbrefithe issues

to be explored in their investigation, including the extent of organisational and policy
failure within the police. From the outset, it was a case of the Police Force
investigating itself. While the Inquest was heard by a coroner (gaolae officer)

his inquiry was wholly informed by the adequacy, breadth and direction of the police
investigation.

2 Facts of the Claim

Date Event

11 February 2004| A notice about TJ Hickey being a “high risk offender” was updated an
posted prominently dhe Redfern Police Statin.

14 February 2004| PoliceForcemembers Constable Allan Rimell and Ruth Rodhavein
police vehicle Redfern 17, Senior Constable Michael Hollingsworth
Constable Maree Reynold alfe in police vehicle Redfern 16and
Constalte Daryl Pace and Sergeant Philip Dyball inmarked police
vehicle Redfern 103 were involved in a police operation in Req
NSW searching for an Indigenous méle.

14 February 2004| During the police operation and in the vicinity of the operation
Hickey rode his leiycle from his aunt’s house to ‘the Block’ and
then back via Renwick St towards his aunt’s house. TJ Hickey’s
girlfriend April Ceisman was timing his return to his dsnt
house’

14 February 2004| On his way back to Ms Ceisman, TJ Higkeecame a person of interg
to the driver of Redfern 18

14 February 2004| At 11:15am TJ Hickey was impaled through his neck and che
the poles of a white metal fence in Phillip St, Redfern during
police operatiori

Witnesses including Irislobson, Thomas Connar, Roy John

®Inquest Transcript B/04 — Detective Lee Bailey cross examination by Stratton, p22
paragraph 1lattached as exhibit 5.

’ Statement oDetective Senior ConstabMichael Kyneur at paragraph 9 attached as exhibit
19.

8 Statement oConstableDaryl Pace dated 15 March 2004 atggaaph 5 attached as exhibit
6

? Statement of Michael Kyneur at paragraph 6 & 7 attached as exhibit 19.

% Inquest Findings 17 August 2004 at page 24 attached as exhibit 1.

" Inquest Findings 17 August 2004 at page 1 attached as exhibit 1



Hickey, Stewart Clanachan and Kiarna Dungay alilena
statements that theyw policefollowing Mr Hickey.*? Kiarna
Dungay a child, witnessga police car striking TBlickeys bike
and making it “go wonky”.** The Coroner acges that “[the
police] on the whole of the evidence did follow the boy.”*

14 February 2004] A police rescue van arrideshortly after the inciderit. It was
turned away by police andddinot assist TJ Hicke¥.

14 February 2004 At 11:30am Inspector Bob Emearrived on the scene in respong
to a call from Constable Allan Rimell. Inspector Emery oaers
the initial police investigation into the incident aird
communication with Police Commander Bob Waltegecided
that the incident was not a critical ident'® Emery was
“extremely concerned about the welfare of the police...[and]
.arrange[d] for a counsellor to attend as soon as practical.”*?

14 February 2004 During the afternoon of 14 February 2004, Redfern police
receivel “a number of phone calls blaming” Detective Senior
Constable Pace for the TJ incidéhDespite this, Darryl Pace
was not interviewed by the police investigators and his ndiche
not appear as an “involved police” officer in the brief Index!
Furthermore he condwed briefings for he Investigator and
intervieweda key civilian witnes$*

14 February 2004| Police officers Hollingsworth, Rimmell, Rocha and Reynolds w
were alleged to have been involved in a pursuitiemand
discusedtheir statements in front of each otfeiReynold
witnessedthe signing oRocha’s statement, Rocha withessedhe
signing ofHollingsworth’s statement.**

14 February 2004 John Zammita key civilian witness for the policeras
interviewed by Deteatie Senior Constable Darryl Pace

15 February 2004| TJ Hickey diad in the Prince of Wales Hospital at 1:20am

15 February 2004| Mrs Hickey attendd the Redfern Police Staticendwas spoken to by

12 Statemets from Iris Hobson at para [9], Thomas Connar at paraRfgy John Hickeyat
para [8,9] Stewart Clanachaat para [9,10fnd Kiarna Dungay dter answer to question 373
on page 55 (taken by Natasha Fleeting) attached as exhibit 7

13 Statement of Kiarna ingay at Answer to question 373 on page 55 (taken by Natasha
Fleeting) attached as exhibit 7

1% See the Coroner’s findings at page 24, para [2] attached as exhibit 1.

15 Statement of Isa Coleman taken by Carl Hughatached as exhibit SStatenent of
Thomas Connar, par®] attached as exhibit 7.

% police VKG Log Channel A with page tagged, attached as exhibit 9.

7 See page 3 of “COPS” data entry attached as Exhibit 30.

18 Statement of Bob Emery 17 May 2004 at g&laattached as exhibit 10

19 Statemenbf Bob Emery 17 May 20Dat para[8] attached as exhibit 10

2 NSW Police Final Report A Strike Force Coburn with referenced page attached as exhibit
11.

! See Index of investigation into death of TJ Hickey attached as exhibit 2

22 Statement of Daryl R& at exhibit 6

2% See the Transcripf Inquest dated 7/7/0Rullerton X Rocha pages 225 and dated 7/7/04
Fullerton X Reynoldpages 5556 attached as exhiliB.

% See theoriginal statements of Rimell, Rocha, Hollingsworth, Reynolds attached abiexhi
12.

> Statement of Daryl Pace at para [11] attached as exhibit 6.



Daryl Paceand Philip Dybal’® She vieved the bike TJ Hickey had
been ridingand noticd that the back wheel wagobbly or loose and th
chain was hanging off . While at the police statioon the 18 of
Februaryshe old police she tbught police were responsible for th
death of TJ Hicke® Shewas subsequently interviewed by Serge
Dickson on 3 March 2004. Bksondoes not appear to have ashkest
questions about the police actions prior to the riot or why the Ay
believed police wre involved in her son’s death.?

15 February 2004 Initial Investigator Police Inspector Bob Emepld the media thathe
police were not chasing Mr Hickey and that the police wol
“incredibly industriously to render first aid”.*

15 February 2004| “Wanted ” Child Murderers” posters appear around Redfern with images
of police*

15 February 2004| Redfern residentattack police ®hicles, the train station and riot poliq
The incident lastd 7 hours. 40 policavere injured® The incident
attracted international media.

16 February 2004| Police Commander Bob Waites said that the riot was caused be
“they were under the belief that the police were actually involved in
pursuit where an Aboriginal youth was killed and that wasn’t true.”>

16 February 2004| Media reports recostl a member of Redfern’s Indigenous’ community
stating, “One report I got was that the police were smiling and
sniggering and that sort of thing....A 17 year old boy has been K
there are question marks all over the police involvement in that
and to provoke the local people by driving up and down the street ¢
the Sunday afternoon has only tedhe circumstances of last night.” On
page three of the media report another Indigenous person is qug
saying,‘The Aboriginal Community have their own withesses andet
are also noi\boriginal witnesses to the unnecessary chase that reg
in the death of this young ma.

16 February 2004| Premier Bob Carr is reported to have said to the BBC “We have full

confidence in the police and they have our full backing.” He also said

“there will be an independent assessment of the tragic death of a young
» 35

man”.

16 F 2004 . .. : i1
6 February 200 Following a decision that the deailas now to be considered a “critical

%% Dyball and Pace recall it as being thd" 16 February, the Author recalls the meeting was
on 16" February: Statement ddyball attached as exhibit 15 and thatement of Paces
attached as exhibit #he ¢atement of Gail (Elizabeth) Hickey attached as exhibit 16.

" Statement of Gail (Elizabeth) Hickey at paragraph 23, page 6 attached as exhibit 16.

?8 Statement of Robert Emery 17 May 2004 at Paragraph 18 attached as exhibit 10

9 Statement of Gail (Elizabeth) Hickey attached as exhibit 16

% Syaney Morning Herald, 15 February 2004 Sydney teen dies after fence impaling, attached
as exhibit 17.

31 See Michael Perry, “I"#$%&%'()*+%i#,*%'*-./'(.*01($*2#.3)*4(5,6Monday Feb 182004
Reuters attacheass exhibit 18

%2 sStatement of Detective Senior Constable Michael Kyneur at paragraph 35 attached as
exhibit 19

% Channelnewsasia.com 16/2/2004 “30 Australian police injured in riot after death of
Aboriginal Youthi’, attached as exhib1.

3 News.com.au “7#8%9(*:;$#1#<(/* #=,6)*5,*+(/>[Feported on 16 February 2004 attached

as exhibit 14

% http://news.bbc.co.uk/2/hi/aspacific/3492969.stm 16 Feb 2Q0fage 2,attached as
exhibit 2Q



incident”, NSW police officer Detective Senior Constable Kyneur fro
the Leichhardt Area Commandak over the investigation from Emery
DS/C Kyneuwas lriefed by Darryl Pace about the incidéht.

16 February 2004

Mrs Hickeywas reported in thégweast/e Heraldto say, “witnesses had
told her police were chasing him before the accident, and that polic
pulled him off the fence and searched his podietere he was taken t
the Prince Of Wales Hospital.”*’

21 February 2004

Despite being informed heas investigating a “critical incident”,

Kyneur dd not interview four of the police involved until 21 February
2004%® He claimedthe delay was due to hisgrior’s concern about
welfare issues” He reinterviewedpolice in the presence of an office
from the NSW Ombudsméfi.

25 March 2004

The police refusg to allow Mrs Hickey and a forensic consulta
retained on her behalf fthotograptthe bicycle TJ ktkey was riding'

When she viewdthe bike, April Ciesman staledhata wheelhad beer
replaced on the bik€ The bike had at all times been in police custoq

5 July — 16 July
2004

TJ Hickeys Inquest was conducted by NSW State Coroner Abernat

15July 2004 According to ABC median internal police inquiry found no breach
procedures, despite the insistencies in police statemefits

17 August 2004 | Following the Inquest the NSW State Coroner John Aberna
concluded that police actions didtrmontribute tol'J Hickey’s death’*

26 Septembe| Assistant Commissioner Waites sent a letter to the author’s legal

2004 representative Mr Brezniak stating that an internal investigation w
not continue given the Coroner’s conclusions at the inquest.*’

14 Septembel The NSW Ombudsman confiedthat it exercised an oversight functi

2000 only in relation to the complaint and made no report thexeath of TJ

Hickey*

% Statement from Daryl Pace attached at ja#h as exhibit 6 and Statement of Detective

Senior Constable Michael Kyneur at ppdd] attached as exhibit 19.
3716/2/2009 NewcastlHerald “ 7een death sparks riot’ attached as exhibit 22
¥ Inquest Transcript 5/7/2004 p47 Kyeur X (Rlerton) Attachedas exhibit 23.

* bid.

“0'See pag@ of each otthe interviews of the four police attached at exhibit 29.

* Letter to McGowan Lawyers on 14 April 2004 by Carl Hughes. The author first viewed the

bike on 15 February 2004, however wasable to photograph ¢hbike when she attended
with her forensic expersee page 2 of lettattached as exhibit 8.
2 Statement of April Ciesmaat para [21httached as exhibit 24

3 7:30 Report 15 Julg004, at page 4ranscript attached as exhibit 26. Also see page 23 of

the Inquest Findings attached as exhibit 1.

* Inquest Findings of 17 August 2004 at page 25 attached as exhibit 1

%> The Assistance Commissioner’s letter is attached as exhibit 27.

“® Letter from Timothy Lowe Legal Counsel for the NSW Ombudsman attachesdhist 31.



3 Admissibility of Claim

The authorsubmits that this claim is admissible for deteration by the Committee
pursuant to the~irst Optional Protocol andin satisfaction of the Committee’s Ru/es
of Procedure.

"% $9%&()*+(%,-./)0&, (1))

"#H# 2&(%1/3)#).-4))
Ratione Temporis

At all material times,TJ Hickeywas a resident of Australia, which accede the
First Qptional Protocol on 25 September 1991The events in question occurred in
2004. At all material timesTJ Hickeywas subject to the jurisdiction of both the
State of New South Wales and of Australia.

Victim"

The violations of thed CCPR complained of in the instant case arise from Australia’s
conduct in respect ofJ Hickey he is an individual ‘victim’ for the purposes of
Article 1.

Anonymity

For the purposes of Article 3, this communication is not made anonymolisly.
made by the viém’s mother, Mrs Hickey, on behalf of the victimlJ Hickey as he is
deceased and so unable to submit the communication perstnally.

Delay

While delay in submission ‘does not of itself involve abuse of the rights of
communication’, it may in certain circumstances be inimical to it being considered by
the Committee?® This is not the case here. The material events the subject of this
communication were concluded by 2005; howewtbg author submitshat there
exists ‘a reasonable explanation justifying [this] delay.”*® Mrs Hickeywas unaware

of the relevant UN mechanisnand the legal issues under the ICCPR u2@i09.

Also, TJ Hickeys death remains a live and controversial issue for the Indigenous
community and Australians generally. A determination by @ommittee would
therefore be a matter of significant public interest.

*" United Nations Human Rights Committe®ules of Procedure of the Human Rights
Committee, UN Doc CCPR/C/3/Rev.3 (1994) Rule 90(b); sedv#mgnge et al v Zaire, United
Nations Human Rights Committee, Communication No 16/77, UN Doc A/38/40,a26hM
1983.
48 Gobin v Mauritius, United Nations Human Rights Committee, Communication No
787/1997, UN Doc CCPR/C/72D/787/1997 (2001).
49 [1;

Ibid.



Alternatively, the author submitsthat the dissenting opinion of Messrs
Henkin, Scheinin, Sharer and Yalden and Mme Chanet @obin v Mauritius™®

which expressed the concern that giedaould never be a bar on seeking human rights
remedies through the Optional Protocol, was correct at law, and this should be
confirmed by the Committee in this case.

I"#'5  2&(%1/3)5

This communication relates to a matter arising unde/ @@R. The author somits
that Australia is in violation of Articles 6, 26 dond?2 of the/CCPR (see submissions
on the merits below).

g 2&(%1/3)6
Examination by another procedure

This matter is not under examination by anotl@ernational investigation or
settlement procedae.

Exhaustion of domestic renedies
Judicial remedies

This communication is about the failure by Australia (and by New South Wales in
particular) to ensure effective investigation of deaths involving or potentially
involving the Police Force

The Inquestvas held. Numerous requests for a new inquest were refused.

Section 85 oftie Coroners Act 2009 (NSW)? empowers the Supreme CooftNew
South Waledo quash acoronial inquestthat has beemmeld and order that a new
inquest be heldf the Court is sasfied that it is necessary or desirable to do so in the
interests of justice The author submitshat such an orderauld not remedy the
failure of the State to provide an independent investigationTidtélickeys death.
Thereis not, anchas never beemabody in NSWwhich canindependentlynvestigate
deatls where police are implicateduch an order would be ‘unlikely to bring
effective relief”; it would be ‘a priori ineffective’.>®

Furthermore, the requiremefatiscussed belowthat— in order to engre an effective
investigation — an independent body collect evidence promptly to prevent
contamination cannot now be remedied by a successful appeal as the opportunity has
been lost. For example, a fresh investigation by an independent body candotta

new autopsy or investigate the vehicles involved, separate the police from each other
and from the exhibits, or collect evidence framyimmediate witnesses who did not

0 United Nations Human Rights Committee, Communication No 787/1997, UN Doc
CCPR/C/72/DI787/1997.

°l Letter to Paul Wkinson dated 25 March 2008 and ABC news report dated 24/9/04
attached as exhibit 32. Letter to L Rhiannon MLC from the NSW Attorney General attached
as exhibit 33. Letter to and from Clover Moore Member for Bligh to the NSW Attorney
General attached amdarked exhibit 34.

°2 Section 85Coroners Act 2009 attached as exhibit 28

P M.P.K. v. Sweden, CAT/C/155/D/30/1995, UN Committee Against Torture (CAT), 20
November 1995, [7].



wish to speak to the police at the time. These procedural breaches are incapable of
remedy by a fresh inquest and no other domestic remedy exists.

In Pratt and Morgan v Jamaica>* the Committee said:

That the local remedies rule does not require resort to appeals that objectively
have no prospéct of success, is a well established principlé of intérnational
85?7*5'[*#>* 6(*@#AAY,,((3)*B=$%);$=/("9(C

The authosubmits that any recourse to the Supreme Court would have no prospect of
success, if ‘success’ is understood to mean an order for a fresh coronial inquesthat
excluded evidence datred by théolice Force

NeitherAustralianor the State of New South Wales hawharter of rightgrotecting
the right to life. The author submitghat an application to the Supreme Court or to
any other tribunal would be futile in terms of vindicgtiTd Hickeys rights, as
discussed in this communication

Non-judicial remedies

The author submitthat the Committee was correct in its decisiolCin Australia’” in
finding that certain administrative remedies need not have been sought for the
purpose®f the First Qptional Protocol:

any decision of these bodjes[the Commonwealth Ombudsman and the Human

Rights and Equal Opportunities Commissia@wen if they had decided the

5=,6#%$3)* 985%A)* %'* 6%)* >51#=$D* ?#=8/*#'8.* 651 (* 65/* $(O#AA(/5,#%.* $5,6($*
than binding effect, by which the Executive would, at its discréetion, have been

free to disregard. As such, these remedies cannot be described as ones which

would, in terms of the Qptional Protocol, be éeffective.

The author submitgherefore that all available da@stic remedies have been
exhausted for the purposes of thiest OQotional Protocol.

"5 7,) &3)894%1)¢6"93

The author submitghat there is norés judicata issue arising with respect to
Article 5(2)(a). As neither the Commonwealth nor the State of NewhSdlales

have acharter of rightgrotectingthe right to life the question of a potential human
rights violation in this matter has not been considered by any tribunal in Australia.

* United Nations Human Rights Committee, Communication Nos 210/86, 225/87.
% United Nations Human Rights Committee, Communication No 900/99.

1C



4 Submissions on Law and Merit

The author submitthat the law in the Statof New South Wales and the conduct of
certain organs of that Statere inconsistent with Australia’s international obligations
under the/CCPR. In particular, Australia is in violation of its obligations under
Articles 6, 26 and 2 of thBCCPR.

M7 2&(%1/3)
The author submitghat Article 6(1) of the/CCPR imposes on States party to the
treaty:

e a negative obligation not to deprive an individual of his or her life arbitrarily
or unlawfully; and

e a positive obligation to adopt measures that are conduciviiowaireg one to
live.>’

The author submitthat the negative obligation will be violated in those cases where:

e the facts disclose a material possibility that the State has deprived an
individual of his or her life arbitrarily or unlawfully; and

e the State hafailed to investigate the death effectively

It follows that a violation of Article 6(1) may be established notwithstanding that it is
not possible to establish to the requisite standard of proof that the State has indeed
deprived an individual of his drer life arbitrarily or unlawfully.

v <=3)35%'(3-13),7).)49(@)(,)%-A3'(%B.(3)32?31(%A3/@

The interpretation of Article 6(1) suggested above is broad. However, the Committee
has described the negative obligation as being of ‘paramount importance’58 in
protecing this ‘supreme right’,>® the right to life, ‘which should not be interpreted
narrowly.’60

Relevant Committee jurisprudence

Furthermore, the existence of such a duty is supported by Committee jurisprudence
generally. The Committee has stated that a cayolih the negative obligation is a
duty incumbent upon States to ‘establish effective facilities and procedures to

* International Covenant on Civil and Political Rights, opened for signature 19 December
1966, 999 UNTS 171, art 50, (entered into force 23 March 1976).

" Sarah Joseph, Jenny Shultz and MeltSaatan,7he International Covenant on Civil and
Political Rights: Cases, Materials and Commentary (2™ ed, 2004) 155.

® United Nations Human Rights CommitteeGeneral Comment 6, UN Doc
HRI/GEN/1/Rev.6 (1983) [3].

> bid, [1].

% |bid.

11



investigate thoroughly cases of missing and disappeared persons in circumstances
which mayinvolve a violation of the right to life.”®*

In its jurisprudence responding to a number of individaammunications the
Committee, having first found substantive violations of the right to life, has urged the
States involved to investigate the deaths at issue.

In Babogeram et al v Suriname®? the Commitee found that Suriname was subject to a
duty ‘to take effective steps to investigate’ the conduct the subject of the violation. In
Miango Muiyo v Zairé®® the Committee held that the State had an obligation to take
‘effective steps to investigate the circumstances of the death of [the victim]’. In
Laureano v Peru® the Committee ‘urggd] the State party to open a proper
investigation into the disappearance([tife victim]’. In Chongwe v Zambia®® the
Committee ‘urge[d] the State party to carry out independent investigation of the
shooting incident’.

It may be objected that in the cases cited above, the Committee framed the duty to
investigate in the context of a&medy to an Article 6(1) violation, pursuant to
Article 2(3)(a) of the/CCPR, rather than as adestanding obligationnder Article
6(1)itself. However, inHerrera Rubio v Colombia®® the Committee found that while

the conduct of the State was heavily implicated in the deaths of the victims,

no conclusive evidence has been produced to establish the identity of the
murderers. In this connection the Committee refers to its general comment No.
6 (16) concerning article 6 of the Covenant, which provides, inter alia, that
States parties should take specific and effective measures to prevent the
disappearance of individuals and establish effective facilities and proceaures
to investigate thoroughly, by an appropriate impartial body, cases of missing
and disappeared persons in circumstances which may involve a violation of
the right to life.

While the factdefore the Committee did not permit it to determine that the State had
violated Article 6(1) by way of having killed the victim unlawfully or arbitrarily, it
did find that

the facts as found by the Committee disclose violations of the Covenant with
respec* #* E* 1$,%98(* FD* "(95=)(* ,6(* -,5,(* ;5%,.* >5%8(/* ,#* ,5<(* 5;;$#;$%5, (*
measures to prevent the disappearance and subsequent killings of Jose

®® |bid, [4] (emphasisidded).

%2 United Nations Human Rights Committee, Communication Nos 146/1983 and 148 to
154/1983, UN Doc Supp No 40 (A/40/40) (1985) 187.

% United Nations Human Rights Committee, Communication No 194/1985, UN Doc
CCPR/C/OP/2 (1990) 219.

® United Nations Human Rights Committee, Communication No 540/1993, UN
Doc CCPR/C/56/D/540/1993.

®® United Nations Human Rights Committee, Communication No 821/1998, UN
Doc CCPR/C/70/D/821/1998.

® United Nations Human Rights Committee, Communication No 161/1983, UN Doc
CCPRI/COP/2.

12



Herrera and Emma Rubio de Herrera and to investigate effectively the
responsibility for their murders.®’ [emphasis addf

Therefore, inHerrera Rubio v Colombia, the Committee was prepared to find that a
failure to investigate a death effectively in circumstances where the State was strongly
implicated was itself sufficient to establish a breach of Article 6(1).

Relevant ECHR jurisprudence

The author submitthat the jurisprudence of several other bodies may be of assistance
to the Committee in drawing out the implications of Article 6 in terms of the duty to
investigate. The European Court of Human Rights (‘ECHR’), as well as domestic
tribunals interpreting domestic implementations of tagopgan Convention for the
Protection of Human Rights and Fundamental Freedoms®® have explored this issue

on numerous occasions and in considerable detail.

In the case ofKaya v Turkey,®® the applicant complained that his brother had been
deliberately killed by Turkish security forces. TE#CHR determined that even
thoughit had not been proved beyond reasonable doubt that the victim had been
deliberately killed by soldiers in the circstances alleged by the applicanturkey

had breached Article 2 of th&uropean Convention on Human Rights (the right to

life) by failing to institute an effective investigation:

The Court observes that the procedural protection of the right to life inherent
in Article 2 of the Convention secures the accountability of agents of the State
for their use of lethal force by subjecting their actions to some form of
independent and public scrutiny capable of leading to a determination of
whether the force used was or was not justified in a particular set of
9%$9=A),5'9()*E’

M"#'5  <=3)1,-(3-(),?).)49(@)(,)%-A3'(%B.(3)3??31(A3/@
Summary

The Committee has thus far refrained from articulating exhaustively the content of the
duty to investigate effectivel{. This matter pesents an ideal opportunity for the
Committee to examine more closely an important point of interpretation and to offer
authoritative guidance on it.

The author submits that human rights jurisprudence, of both the Committee and of
other tribunals, suppottie proposition that there will be a violation of Article 6 of the
ICCPR where:

¢ the facts of a case disclose a material possibility that the State has deprived an
individual of his or her life arbitrarily or unlawfully; and

¢ the State has failed to invagite the death effectively.

®"|bid (emphasis added).

% Opened for signature 4 November 1950, 213 UNTS 221 (entered into force 3 September
1953) (* Eurgpean Convention on Human Rights’).

%9(1998) 28 EHRR 1Rgports1998.

©bid [87].

"t Dominic McGoldrick, The Human Rights Committee (1994) 344.
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The authorfurther submits by reference to the authorities set out beltvat an
effective investigation in such circumstances

1. must be independent, and
2. should generally also be adequate, prompt and transparént, and

3. should enable the effective participation of the family, and allay suspicior,
and

4. should be initiated by the State.

The author submits that these arefa#ituresof an “effective investigation” for the
purposes ofrticle 6(1) of the/CCPR The author des not contend that each of these
features is necessary for an investigation to be effective, but does contend that
independence is necessary.

The author’s claim in this communication focuses principally on the requirentieauit
an effective investigation ust be independentThe author’s claim is founded on the
proposition that TJ Hickey’s death had to be investigated by an investigative body
independent of the Police Force, but was not.

The proposition that the adequacy, promptness and transparencgndfeffective
participation of the family in- the investigationare also generally required for an
‘effective investigation’ iS supported by reference to authority. That none of these
features were present in the investigation of TJ Hickey’s death is raised on
documentary evidence included with this communication.

But the author does not ask the Committeentake findings about the adequacy,
promptness or transparency of the investigati®ather, hese matters are raised
both as matters of law andatters of fact- in order to demonstrate the necessity of
the requirement for independenc&he author submits that tmeasonably grounded
allegationsin TJ Hickey’s case of failure to provide anadequate, prompt and
transparent investigation thainvolvedthe éffective participation of the family, clearly
illustrate the need foan /ndependent investigation. There can be no assurance for
victims that the conduct of investigations will be adequatempt and transparent,
when members of the implicatbddy are conducting the investigation.

In other words, the authoelieson the failure by Australia to provide an independent
investigation and seeks to support the importance of an independent investigation by
reference to the other features.

Independence

The author submitthat an investigation can only be effective if it is independent
independence is necessary, though not necessarily sufficient, for an effective
investigation By ‘independence’ is meant the institutional and functional separation

of the investigative organ from the State organ implicated in an alléGE#FR
violation.

Limited support for this proposition is present in the Committee jurisprudence cited
above; in particular, in the Committee’s discussion in Herréra Rubio v Colombia of
its General Comment 6.
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A number of concluding observations of the Committee’s Reports to the General
Assembly, commenting on the human rights compliance of various member States,
lend further support, in particular where the Committee has discussed diadjedly
involving the police. In its concluding observations on tbiaited Kingdom of Great
Britain and Northern Irelanthe Committee saiff

The Committee is deeply disturbed that, a considerable time after murders of
persons (including human rights defenders) in Northern Iréland have
occurred, a significant number of such instances have yet to receive fully
independent and comprehensive investigations, and the persons résponsible to
be prosecuted.  This phenomenon is doubly troubling where persistent
allegations of involvement and collusion by members of the State party’s
security forces, including the Force Research Unit, remain unrésolved. The
State party should implement, as a matter of particular urgency given the
passage of time, the measures requiréd to ensuré a full, transparent and
credible accounting of the circumstances surrounding violations of the right to
life in Northern Ireland in these and other cases.

In another concluding observation, this time of Swetle Committee saiff

The State party should ensure the completion of investigations into such use of
force, in conditions of total transparency and through a mechanism
independent of the law enforcement authorities.

In its concluding observations on Kenyae Committee saitf

The SB5,(*;5%,.* )6#=8/* E* (')=$(* ,65,* 588(&5,%#")* #>* #$,=$(* 5'/* )%A%85%* %88
treatment, as well as of deaths in custody, are promptly and thoroughly
investigated by an independent body so that perpetrators aré brought to justice

It is established in ECHR jurispiience that the independence of an investigation is of
paramount importance to the effectiveness of an investigation nddsesity of an
independent investigation to its effectiveness was articulated in the c&s#)odnd

Ors v United Kingdont” ‘it may generally be regarded as necessary for the persons
responsible for and carrying out the investigation to be independent from those
implicated in the events’. That the United Kingdom government has an obligation to
conduct an independent investigation whigrere is credible evidence of a potential
breach ofArticle 2 of the Eurgpean Convention on Human Rights, as incorporated

into that State’s domestic law,’® was recently confirmed by théK Court of Appeal’’

These decisions have placa requirement on thelK Government to expand and
fund the investigative functions of the Independent Police Complaints Commission

2 Report of the United Nations Human Rights Committee, UN Doc A/57/40 vol | (2002) 57
[75].

3 bid [79].

" Report of the United Nations Human Rights Committee, UN A66/40 vol | (2005) 44
[86].

’® Judgment of 4 May 2001 [95].

’® Human Rights Act 1998 (UK).

" AM & Ors, R (on the application of) v Secretary of State for the Home Department & Ors
[2009] EWCA Civ 219 (17 March 2009).
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(‘the IPCC) to provide it with the capacity to investigate all deaths inclvpolice
are implicated®

In Ramsahai and Ors v The Netherlands'® the ECHR found a violation of the right to
life on the grounds that the same police force that was invalvélte incident (the
AmsterdamAmstelland police force) carried out the forensic examination of the
scene, the doewo-door search for witnesses and thmetial questioning of the
witnesses, including the police officéfs.

This incependence has been described as ‘organizational and functional
independence; that,isvestigation should be conductby nonpolice investigators
according to established peiples of independence and impartialiy It has aso
been described as requiring ‘a lack of hierarchical or institutional connection but also
a practical independence& Or in other words, it must be ‘independentn law and
practice’.®3 The cases havesteblished that ‘[sJupervision [of the police investigation]
by another authority, however independent, has been found not to be a sufficient
safeguard for the independence of the investig&fidinere must b&o hierarchical
linkage (whether chain of comand or administrativel§)j between the investigator
and those subject to investigatinlt must be bothobjectively and subjectively
impartial®’

The importance of independent investigation of police

In Jordan v United Kingdom®® the fact that officers in #hinvestigation (the &yal
Ulster Constabulary were from the same force as the one under investigation
undermined the ingeendence of the investigatiohe ECHR found that even though
an independent person from tHECC was present during interviews, shdid not
make the investigation independéht.

8 Report of the Comptroller and Auditor General, National Audit Office, London 12
November 2008, p5.
http://www.nao.org.uk/publications/0708/police_complaints_commission.aspx

°12007] ECHR 393 (15 May 2007).

8 |bid [335] - [341].

8 Opinion of the Commissioner for Human Rights, Thomas Hammarberg, concerning
independent and effective determination of complaints ag#ie police CommDH(2009)4
12 March 2009

8 Ramsahai v The Netherlands (2007) ECHR 393 [325]; see al¥®/ly and Ors v United
Kingdom Judgment of 4 May 2001 [95].

8 Nachova and Ors v Bulgaria[GC] (2005) ECHR [112].

8 Ramsahai v The Netherlands (2007) ECHR 393 [337];Bati and Ors v Turkey [GC] (2004)
ECHR[135].

% 0G=$*1*H=$<(@001) 31 EHRR 40 [91].

8 Kaya v Turkey (1998) 28 EHRR 1Reports1998l, [95].

87 GYlec v Turkey (1999) 28 EHRR 121 [76].

812001] ECHR 327 (4 May 2001).

8 |bid [120].
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The ManitobaAboriginal Justice Inquiry into the police investigation of the Winnipeg
Police Departments shooting of JJ Harper on 9 March®18&ged:

‘Our second conclusion is that the Winnipeg Police Depart was guided
more by seHinterest in the Harper investigation than by public interest. There
were many errors and poor decisions. Supervision was not competent and
evidence was mishandled. Harper’s death was not investigated in a thorough

and indepenent fashion. This resulted in the failure of the subsequent inquest
to examine and explain all the circumstances surrounding the death in a
manner that the public could accept and respect.”

These conclusions and observations reinforce the internationaanhuights law
requirement for an independent investigation. It is also critical that the independent
investigators be culturally independent of the police. For example, it is not
appropriate for an outside police force to investigate a death in poktedgu The
Frank Paul Commission of Inquiry in Canada stated:

Given that the RCMP polices 70 percent of British Columbia’s population and
has the largest police force in the province, it would seem to serkee to
assign policeelated death investigatisnto that force, as aalternative to
using other municipal forces. On the issue of independemoegver, |
guestion whether the level of public confidence would increageficantly if
the criminal investigation of polieeslated deaths wemrsssignedd the RCMP
rather than to another municipal policepartment-it is still the police
investigating themselves. Though tREMP has a welkarned reputation for
competence in serious crinmevestigations, and though it has the capacity to
respond immediatgl and has access to specialized servicediave deep
reservations about makisgich a recommendatidh.

The 1999 UK Stephen Lawrence Inquiry found similarly:

‘That the Home Secretary, taking into account the strong expression of public
perception in thisregard, consider what steps can and should be taken to
ensure that serious complaints against police officers are independently
investigated. Investigation of police officers by their own or another Police
Service is widely regarded as unjust, and does imspire public
confidence.”?

In reporting on a similar poor police investigation, on 12 February 2009 the Davis
Commission Report into the Death of Frank Paul found that:

Having concluded that the current practice of a home police department
conducting aminal investigations of policeelated deaths is fundamentally
flawed due to conflict of interest, it follows that no amount of tinkering with
the current practice can eliminate that underlying conflict of interest. The

% Report of the Aboriginal Justice Implementation Commission, ManitoBbgriginal
Justice Inquiry of Manitobal+(;#$,* %', #* ,6(* %'1(),%8&5,%#™ #>* ,6(* /(5,6* #>* JJ* K5$;($L
chapter 9, page 1, 29 June 2001, availabttpt//www.ajic.mb.ca/volumelll/chapter9.html

% 1@#8/*5'/*18#' (L Davis Commission InquiryBC Canadajnto the Death of Frank Paul
page 223available ahttp://www.frankpaulinquiry.ca/

% See theRecommendations at paragraph 58 availablehts://www.archive.official
documents.co.uk/document/cm42/426 H2htm
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challengelies in developing a newystem for the investigation of police
related death¥’

The author submitshat nvestigations relating to the conduct of police officers
require the investigation not only of the individual or individuals who may have
contributed to the death or injury @f person, but also the investigation of any
organisational causes that led to that eendthe entire agency’s practices and
procedures fall under question. Accordinghy one within the agency’s overall
hierarchy is truly indepndent from the investitjan.

M5, *<9%'4#>*19%'/(; (1(9(L*%)*$(N=%$(/O

Therefore,the author submitthat an investigation will not be independent for the
purposes of thd CCPR in circumstances where the organ investigating a matter in
which an organ of the state is implicated is

e not formally, objectively, or organisationally separate from the implicated
organ; or

e not practically, subjectively or functionally separate from the implicated
organ

Furthermore, ‘investigation’ should be given a literal and strict meaning. That is, the
mere supervision of an investigating organ by another organ that may meet the criteria
above is insufficient to render the investigatitself ‘independent’.

Adequacy

A further featureof an effective investigation is that i adequate. The author
contends that the investigation of TJ Hickey’s death was /n fact inadequatgbut does

not ask the Committee to determine whether or not this isRadher, as explained
above, the author contends tldat perception by TJ Hickey’s family and community

of its inadequacy demonstrates in a compelling manner the necessity that such
investigations be conducted by an independent body.

The ECHR has describéke requiremento conduct an adequate investigatiorthe
following way:

The investigation must also be effective in the sense that it is capable of

leadling to a determination of whether the force used in such cases was or was
#,*B=),%>%(/*%"™,6(*9%$9=A),5'9()*E*5'/* #*,6(*%/(',%>%95,%#*5'/*;="%)6A(’,*
of those responsible. This is not an obligation of result, but of means. The
authorities must have taken the reasonable steps available to them to secure

the evidence concerning the incident, including inter alia eye witness

testimony, forensic evidence and, where agppropriate, an autopsy which

provides a complete and accurate record of injury and an objéctive analysis of
98%'%958* >%'/%'&)D* %'98=/%'&* ,6(* 95=)(* #>* /(5,6* E* I".* /(>%9%('9.* %'* ,6(*
investigation which undermines its ability to establish the cause of death or

the person responsible will risk falling foul of this standard®*

% |bid note 91, aipage 218.
% Kelly and Ors v United Kingdom Judgment of 4 May 2001 [96].
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Furthermoreas the Court of Appeal in the United Kingdom held, ithestigation is

‘not simply about what happened ... it is about why it happened’.”® The investigative
obligation of theState may— depending on the facts at isstego well beyond the
ascertainment of individual fault and reach questions of system, management and
institutional culture®

The decision to conclude that a human rights violation has occureamigletely
dependentipon,and informed bythe thoroughness difie fact gatheng process.On
numerous occasions tHeCHR has been unable to determine whether a violation
occurred because of serious flawshe investigation process.

Inadequate investigation not ameliorated by later coronial inquest

A coroner is nosubstitute for a body which can conduct an initial independent
investigation. The effect of an inadequate investigation cannot later be ameliorated
by a coronial inquest.

In Australia, theFinal Report ofRoyal Commission i Aboriginal Deaths in
Custog noted®® (“The Royal Commission™)

H6(* "$(5/,6* 5'/* N=58%,.* #>* ,6(* 9#$#'%58* %'N=(),* #>,(* :$(>8(9,(/* ,6(*
Inadequacies of perfunctory police investigations and did little more than
formalise the conc8=)%#'")*#>*#8%9(*%'1(),%&5,#$)3C

The Royal CommissionRepat emphasised the ‘general inability of coroners to
control the quality of preliminary police investigations which lay the foundation for
the subsequent coronial inquest’.99

In the investigation into the polidavolved death of Indigenous man Frank Paul in
Vancouver, a police detective failed to collect all relevant evidence in his initial
investigation. This had a profound effect on the outctithe

In Jordan v UK, theECHR stated:

% AM & Ors, R (on the application of) v Secretary of State for the Home Department & Ors
[2009] EWCA Civ 219 (17 March 2009) 9.

% AM & Ors, R (on the agplication of) v Secretary of State for the Home Department & Ors
[2009] EWCA Civ 219 (17 March 2009) [60].

" For example, In the case dhguelova v Bulgaria [2002] ECHR 489 at paragraphs 142
144, the ECHR found that the failure of the police investigatof&ciuftly to document the
injuries of a boy allegedly mistreated by police in custody undermined its capacity to
determine the causes of those injuries.

% Royal Commission into Aboriginal Deaths in Custody 19%4f/onal Report, Australian
Government Pubdhing Service, Canberrdol. 1, p. 130and available at
http://www.austlii.edu.au/au/other/IndigLRes/rciadic/

% Quoted in Boronia Halsted, November 199%ustralian Deaths in Custody, No. 10
@#H'($)3* +(IHAA(/5,%#)* 5'1* ,6(* T(L(',%0#™* #>* 4(5,6)* %™ @=)#IA Victorian Case
Study available at http://www.aic.gov.au/documents/4/D/F/%7B4ADFAD9EB7B-4A56-
8512828A37EDBD1F%7Ddic10.pdf

1%The Davies Report available lattp://www.frankpaulinquiry.cabee other exampleSgmsi
Onen v Turkey - 22876/93 [2002] ECHRA45 (14 May 2002). Also see the Royal Commission
into Aboriginal Deaths itCustodyat footnote 98Yol 1 4.2.2, 4.2.3
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At the inquest in this case, Sergeant A informed the Coroner that he would not

appear. He has therefore not been subject to examination concerning his

account of events. The records of his two interviews with investigation police

officers were made available to the Coroner instéad. This does not enable any

satisfactory assessment to be made of either his reliability or credibility on
9$=9%58*>59,=58*%))=()C*P,*/(,$59,)* >$#A* ,6(* %'N=(),3)*95;59%,.* ,#*(),5"8%)6*,6(
facts immediately relevant to the death, in particular the lawfulness of the use

of force and thereby to achieve one of the purposes required by Article 2 of the

convention [the right to life]***

Promptness
The ECHR has held that:

the requirement of promptness and reéasonable expedition is implicit in this

o (Q,*E*P,*A=),*"(*(Q;(9,(/*,65,*,6($(*AS.*"(*#"),598() *#$*/%> >0 Q1o
prevent progréss in an investigation in a particular situation. However, a

prompt response by the authorities in investigating a use of lethal force may

generally be regarded as essential in maintaining public confidence in their

adherence to the rule of law and in preventing any appearance of collusion in

or tolerance of unlawful acts**?

Further, ‘competent Authorities must act with exematy diligence and
» 103

promptness’.
Finally, in Ramsahai and Ors v The Netherlands®*the ECHR found that the failuréo
separate and question officers until 3 days after an incident and the failure to take
steps to reduce the risk of collusion, even in themle of collusion amounted to ‘a
significant shortcoming in the adequacy of the investigdtion.

Effective participation of family

The right of the family members of a person who has died in custody to actively
participate in the investigation has been summarisedidan v UK (“Jordan”)

and R v Secretary of State for the Home Department éx parte Amin*® The right of
family members to protect their interestsvhich are often in conflict with those of

the police'® is not merely a right arising from a sense of fairness, but exists to ensure
that the state is capable of discharging its duty to conduct an effective
invedigation'®®The author submitshat an “effective investigation® is one that permits

10112001] 37 EHRR 52 [127].

192 Kelly and Ors v United Kingdom Judgment of 4 May 2001 [97].

103 See, eg/sayeva and Ors v Russia, Nos 57947/0, 57948/00 and 57949/00, oo 2P83,
(24 February005).

194(2007) ECHR 393, [330].

19512001] 37 EHRR 52, paras [133] & [134].

19612003] UKHL 51, paras [31], [34].

197 SeeJordan[2001] 37 EHRR 52, at para [134].

1% Shaw & Coles 2007IR'8#9<%'&* ,6(* H$=,6D* SBAYB* TQ;($%('9(*#>*,6(*P'1(),%&S5, Yo#* #>*
4(5,6)* %'* @=),#/.LInquest UK, p 51 See a clear example of family’s impact on the
investigation of lan Tomlinson death in 200@p://www.guardian.co.uk/uk/2009/apr/17fian
tomlinsonstatements
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a suffcient degree of public scrutirgnd enables the effective participation of the
victim’s family:

[f]or the same reasons [as the reasons for promptness of investigationy, there
must be a sufficient element of public scrutiny of the investigation or its results
to secure accountability in practice as well as in theory. The degree of public
scrutiny required may well vary from case to case. In all cases, however, the
next of kin of the victim must be involved in the proceauré to the extent
"(9())5%.* #*)5>(&=5%/*6%)*#$*6($*8(&%,%A5,(*% {3(),)E

In Anguelova v Bulgaria this principle wasstated thus‘there must be a sufficient
element of public scrutiny of the investigatior its results to secure accountability in
practice as well as in theory, maintain public confidence in the authorities’ adherence
to th(ilgule of law and prevent any appearance of collusion in or tolerance of unlawful
acts?

The need for thenvolvemert and effective participation of the victim or their family
as an element of the public scrutiny of the investigaltias been notetdly the UK
Court of Appeaf!

Allays suspicion

Independence of the investigating body is also critical to allay suspicion of
impropriety by the State; findings by the body whose members are potentially
implicated in a death are far less likely to achieve this purpbs®& v Secretary for

the Home Department ex parte Amin**? Lord Bingham said:

The purposes of [an independent]nvestigation aré cléar: to ensureé so far as
possible that the full facts are brought to light, that culpable and discreditable
conduct is exposed and brought to public notice, that suspicion of déliberate
wrong doing (if justified) is allayed; that dangerous practices and procedures
are rectified; and that those who have lost their rélative may at least have the
satisfaction of knowing that lessons learned from his [or her] death may save
the lives of others.

This feature takes on a special significance mwheaistralian police officers are
implicated, or potentially implicated, in the death ofladigenous AustralianThat

is because the history betweemdigenous Australians and the Australian police
forces understandablygives rise to a greater ldvef suspicion in the minds of
Indigenous Australians when police are potentially implicaetthe death of one of
their community. The implications of this are discussed below in relation to Article
26.

Initiation by the State

199 kelly and Ors v United Kingdom Judgment of 4 May 2001 [98].

19No 38361/97, ECHR (2002) IV 40.

" For example inkhan, R (on the application of) v Secretary of State for Health [2003]
EWCA Civ 1129 (10 October 2003) the England and Wales Court of Appeal found that the
centrarole at the inquest of the family of a young girl who died in state care entitled them to
state funded legal assistanh#p://www.bailii.org/ew/cases/EWCA/Civ/2003/1129.html
11212003] UKHL 51 at para [31].
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A furtherfeature of an effectinvestigationis that it isinitiated by the StatE?* This
principle is clearly apparent in cases where there has been a death or debilitating
injury in custody leaving the complainant unable to bring a complaint or give an
account about what occurréd.

M 24+%1.(%,-)(,)(=%")1)3
Police were implicated in thedeath of TJ Hickey

There was information available to the State of New South Wales (through the Police
Force or otherwise) at the time of TJ Hickey’s death, and further information which
became availae shortly thereafter, which potentially implicated the Police Force in
his death.

After thelnquest the Coroner found that®

On the evidence before me | am satisfied that the driver of Redfern 16 did
follow TJ Hickey down Renwick Street, causing his vehicle to traverse most of
the length of the pathway.

At some point on Renwick Street, the driver of Redféern 16 determined to
follow TJ Hickey as a person of interest. Whether this was a determined
interest or a casual interest | could only obtain by hearing evidence from
Constable Hollingsworth]Who refused to give evidencef follows, that there
IS no evidence at all that the observer was involved in any decision to follow
the deceased.

The manner in which TJ Hickey rode his defective bicycle may have been
influenced by the proximity and path of the police vehicle Redfern 16.

This informationabout the decision to follow TJ Hickeyas known to police at the
time he was impaled, and at the time he died. The author submits that this in itself
was sufficent to trigger the requirement that the death be investigated by a body other
than the Police Force.

The following information was also available at the time of, or shortly after, TJ
Hickey’s death:

e The Redfern Police station received telephone calls fno@mbers of the
public on 14 February 2004, the afternoon of the incident Wwidddickeywas
impaled implicating a police officer (Dayl Pace) in TJ Hickeys the
incident™'®

13 SeedL, R (On the Application of) v Secretary of State For Justice [2008] UKHL 68 (26
November 2008) [35];Hugh Jordan v United Kingdom [2001] ECHR 327 (4 May 2001)
[105].

Y14 JL, R (On the Application of) v Secretary of State For Justice [2008] UKHL 68 (26
November 2008) [65].

"5 The Inquest Findingst page 24 attached as exhibit 1.

18 TheNSW Police Final Reporeferenced pagattached as exhibit 11.
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e While at the police station on the"16f February Mrs Hickeytold members
of the Police Force thahe thought police were responsible for the death of TJ
117

Hickey.

e On 16 February the Commissioner of Police acknowledged that people in
Redfern believed that police were chasihfyHickeywhen he died and that
this is why a mt occured on 15 February 2004°

e On 15 February 2004, ‘wanted, child murderer’ signs appeared around
Redfern drawing a link between the police &dHickeys death;***

e Witnesses report seeing police ‘patting down’ TJ Hickeyafter he was impaled
rather ttan providng medical assistant&

e \Witnesses report seeing the Police Rescue Van being sent away from the
scane before the ambulance arriv&d

e A witness reports seeinfy Hickeys bike being struck by the polifé?

e Witnesses report seeing a police vehidkowing TJ Hickeyshortly before
his deattt®®

e According to Policdcorcemember Rocé's evidence in cross examination at
the Inquest, the police were aware of allegations that they had been pursing TJ
Hickey on 14 February 2004 at about the time they wrote up the
statements**

e TJ Hickeywas on a police ‘high risk offender’ list which had been updzd
two days before the incideft and

17 Statement of Robert Emery 17 May 2004 at Paragraph 18 attached as exhibit 10

18 Channelnewsasia.com 16/2/2004 “30 Australian police injured in riot after death of
Aboriginal Youth” attached as exhibit 21

119 statement of Detective Senior Constable Michael Kyneur attached as exhibit 19.
120\vjitness statements attached in exhibit 8, the accusations made in these statements came to
the attention of police ia complaint made to police by Mr Brezniak with reference number
P0400836 see exhibit 27.

121 Statement of Thomas Connar attached as exhibit 7 Statement of Lisa Coleman taken by
Carl Hughes. Hughes’ letter attached as exhibit 8. There is also references to the Police
Rescue Van beingformed “we are not reqd” in Police VKG Log Channel Aagged and
attached as exhibit 9.

12Kiarna Dungay aher axswer to question 373 on page 55 (taken by Natasha Fleeting)
attached as exhibit 7.

123 Statementd$rom Iris Hobson &para [9], Thomas Connar at para Ry John Hickeyat

para [8,9] Stewart Clanachaat para [9,10] attached exhibit 7.

124 According toTranscriptof Inquest dated 7/7/0Bullertan X Rocha pages 23 attached as
exhibit 13 the allegation that the patiavere pursuing TJ Hickey was known to the police at

the time they wrote up their statements on 14 February. 2004

12 Inquest Transcript 6/7/04 Detective Lee Bailey cross examination by Stratton p22
attached as exhibit 5.
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e A warrant forTJ Hickeys arrest was standing on the day of his death; he was
not wearing a bicycle helmet; his bail conditiggrecluded him from being at
the “Block”;*?® he was an Aboriginal youth in an area where studies have
shown that police exhit a high propensity to arrest amérass Aborigial
young peoplé?’

Thesefacts demonstrateéhat there was, both at the timeTaf Hickey’s impalement
and deathand shortly aftewards information and evidencavailable tothe State of
New South Walesdicating thatPolice Forcemay have beemplicated in some way
in TJ Hickeys death.

The author submitsherefore thatthe obligationunder Article §1) to ensure an
effective investigation of J Hickeys death was triggered

Therewas no independent investigative body available to conduct the investigation

The State of New South Walbadnot at the time of TJ Hickey’s death — andstill has

not — established or constituted an investigative body (whether by legislation or
otherwise) capable of independently investigating his death. His death was
investigated by the Police Force.

The author contends that, by not conducting an indepemuleggtigation— and by
not being capable of doing soNew South Wales (and thereby Australia) failed to
ensure an effective investigation of TJ Hickey’s death.

The author submits that this is sufficient to demonstrate a breach by Australia of
Article 6(2) of the ICCPR.

Thepolice investigation was not independent

The authorsubmitsthat the circumstances of this case warrant the intervention of the
Committee because not only was there a failureaieduct an investigation by an
independent body, but theadk of independence of the investigation actually
conducted patently demonstrate the reason for requiring investigation by an
independent body

The author submitthat the investigatioby the Police Forcento TJ Hickeys death
was not independent, forgHollowing reasons.

H6(* #$&5™ %'1(),%8&5,%'&* ,6(* 1%9,%A3)* /(5,6* ?5)* #,* #'B(9,%1(8.D* >#$A588.D* #$’
organisationally separate from the organ implicated in the death

The State orgapotentiallyimplicated in theTJ Hickeys death was the Police Force;

in paricular, a number of officers operating in the Redfern area of Sydney, associated
principally with the Redfern Police Statidff. The investigation intdrd Hickeys

death was carried out by Poli€é®rce members from the Leichdt Police Station,
proximate gegraphically to Redferf?® Thus it wasmembers othe Rolice Force

126 Inquest Findingpage 3 tiachel as exhibit 1.

127 See the report by Chris CuneeRolice Relations in Redfern attached as exHibit
128 5ee Statement of Michael Kyneur, para [4] attached as exhibit 19.
129 5ee Brief cover page attached as exhibit 2.
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who carried out dorensic examination of the crime scene and determinadhwh
police vehicles to examiné® It wasmembers othe Police Forcavho were involve

in the search for witnessé¥ All police officers weremembers of the same
organisation within the same command structuesd sounder the same command
(of the NSW Commissioner for Police andststant Commissioner Waités§

H6(* #$&5™ %'1(),%8&5,%'&* ,6(* 1%9,%A3)* /(5,6* ?5)* titAll5%ubjectively, or
functionally separate from the organ implicated in the death;

The author submitshat the fact that the organs were not objectively independent
should mean thaa fortiori they were not subjectively independeitowever, further
support for this is evident in the fact thag firincipal police investigator and officer
who provided evidence of the investigation at the inquess Detective Senior
Constéle Kyneur-*® Kyneur’s commander, Assistant Commissioner Waitesad by

16 Febuary 2004reached the conclusiothat the police were not pursuingyJ

Hickey.*3*

Kyneurwasof comparabler of lower rank to some of the officers at the scene, and
lower in rankthanhis commanderWaites,who had prejudged the outcortid. For
Kyneur to hae found that the police did in fact pursti& Hickeywould have placed
him in conflict with his superior.Furthet he was told byis senior officer to hold off
interviewing police for many days- acommand with which he compliéd®

Given the importancef@ommand and control sictures within police agencies,is
submitted thatelative rank is critical for a person making potentiatlyerse findings
against othersThe problem of police investigating themselves has been explored by
both academics andommissions of inquiryFor example, Monash University’s
Associate Professor Colleen Lewis notes:

“This strong group loyalty is one of the culture’s many beneficial features in
dangerous operational situations.wt@er, it has proven to be its ‘Achilles’

heel’ in relation to complaints about police behaviour. The exceptionally
strong unwritten code, that police must stick together at all times, encourages
police to cover up the misconduct, even the criminal activities of other
officers.” ™’

It is also worthnoting thatalongside the police investigation of the death was a police
investigation into a complaint made By Hickeys mother that the police had
pursued her son. The police decision to conclude that the police did not pursue

122 See Statement of Michael Kyneur aatted as exhibit 19.

Ibid.
132 5ee organisational chart attached as exhibit 3.
133 See Statement of Michael Kyneur, attached as exhibit 19
134 Media statement by Waites Channelnewsasia.com 16/2/2004 “30 Australian police injured
in riot after death of Aboginal Youth”. Attached as exhibit 21 Senior police prejudgment
supporting the police actions before an investigation has occurred is seen in other police
involved deaths see for example: http://www.adelaidenow.com.au/bedayishotdead
by-vic-policestory-e6freol31111118295407
%5 bid.
1% nquest Transcript 5/7/2004 p47 Kyeur X (Fullerton) attached as exhibit 23.
137 Lewis (1991) as quoted in Harrison and Cunneém,/naependent Police Complaint
Commission, Liberty UK, (2000)p 6.
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Hickey was signed ofby Assistant Commissioner Waites in September 2604n
February 2004, Waites made public statentéhtisat the police weraot pursuingTJ
Hickey. A decision makewho has already named their position months before an
investigation is completeid biased at least as a matter appearance

The author notes that there is a range of different bodies provided around the world to
investigate police. The author submits that the requirement of independence, and the
presence of the other features set out abake best meby a civilian agencyThe

Author points to the Police Ombudsman of Northern Ireland as an example of such an
agency. (Seehe appendix for more detailsfhe Police Ombudsman of Northern
Ireland is a civilian agency that conducts the ingagibn into complaints against
police and deaths where the role of police is implicated. In contrast the New South
Wales Ombudsman has a mere review or oversight function in relation it police
complaints, if at alf*°

The Police Investigation was not adequate

The authorallegesthat the police investigation into the deathTdf Hickeywas not
adequateand that this too demonstrates the need for an independent investigative
body. The author points to the following mattéos groundthis allegation To
reiterate, the author does not ask the Committee to determine whetfex the
investigation was inadequate, but points to the following matbecemonstratéhe
importance of having an independent body investigjatidickey’s death.

e Key individuals potertially implicated in TJ Hickeys death were not
interviewed by the investigating police;
- Daryl Pace was never interviewed, indeed Pace was permitted to carry
out roles in the investigation itself, interviewing Zammit, a key civilian
witness, as part of thavestigation;

e Several purported witnessesTaf Hickeys death and the events immediately
preceding and after the event were not interviewed by the Police;
- For example, witnesses Glen Ronald McArthur and Lisa Gai Coleman
were not interviewed by tHeolice Force™**

e The relevant policeofficers were not interviewed for a weelvere not
separatedand they had ample time to disciise matter between themselves.
Indeed they wrote their original statements in each other’s company as
evidenced by the witnessgnatures oilollingsworth and Rocha’s statements
and the evidence of Rocha and Reynolds in the Ingtfest When
investigations fail to separate police withesses and allow police to provide

138 See exhibit 27.

139 Channelnewsasia.com 16/2/2004 “30 Australian police injured in riot after death of
Aboriginal Youtf’, attached as exhibit 21

10 http://www.ombo.nsw.gov.au/complaints/nswpolice. html#whatwe

141 Statements attached as exhibit 8.

142 Siatements attached as exhihi#t and transcript as exhibit 13.
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their own statements and notes, remarkable similarities in ttesats are
oftenobserved*?

e Police patrol ces 17 and 103mplicated in the matter were not impounded
elsewhere than Redfern Police Station until several days after the inéftlent;

e TJ Hickey’s bicycle was not impounded elsewhere than Redfern Police
Staion until several dayafter the incident®®

e The investigation failed tambtained mobile phone records for the police
involved in thealleged pursuit ofTJ Hickey These records could have
contained crucial evidence about the plagnof police movementprior to
the incident*®

e Officers implicated inTJ Hickeys death do not appear to have beenug
tested immediately after the incideatid

e There appeared to be maploration of whether the removal &0 Hickeys
body from the poles anak failure to alow the Police Rescue Van to treainh
had any impact oiJ Hickeys death.

The Coronial Inquest could not ameliorate the lack of independence or inadequacy
of theinitial police investigation

This proposition stands on its own.

However, the author wishés demonstrate its cogency by reference to an example in
TJ Hickey’s case. Senior Constable Hollingsworth was the most senior officer
involved intwo police vehicles assumed to pursuing TJ HickéyHe was driving

the car that was found by the Coronertve followed TJ Hickey down Renwick
St1*® He objected to giving evidence on the basis that it may led to disciplinary
action against him. The Coroner ruled that he did not have to give evidence because
of this risk!*® This is directly comparable to whaagpened inJordan (see above).

He made a signed statement on 14 February and was interviewed by police
investigators on 21 February 2084. The failure of the investigation to have
Hollingsworth, the most senior officer involved in the pursuit of Mr Hyckgive
evidence at the Inquesteriously undermined its capacity to hold theligeo
investigation to account.

193 See, eg,Taman Inquiry September 2008, Manitoba Canada, Vol A pg Seinders &
Anor, R (on the application of) v The Association of Chief Police Officers & Ors [2008]
EWHC 2372 (Admin) (10 October 2008)

144 See exhibit 1%t para [47].Redfern 103the car driven by Pace does not appear to have
been impounded or tested at all.

195 See exhibit 19 at para [46].

4% Mobile phone records to not appear to have been collected.

147 See exhibit 2. Rimmell, Rocha and Reynolds are refeoeas Constables. Pace was not
assumed by the investigators to have been pursuing TJ Hickey.

198 See exhibit 1 at page 24.

149 See exhibit 26 at page 3.

%0 See exhibit 23
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Thepolice investigation was not sufficiently prompt

The author submitshat the police investigation was not sufficiently promgthis
again e@monstrates the need for investigation by an independent body.

The following are examples of a lack of promptness in investigating TJ Hickey’s
death.

e The investigation intd'J Hickeys death was not treated as a critical incident
until 16 February 2004, v days after the impaling incidedt® On 16
February2004,Police Forceofficers from the Leichhardt region toaker the
conductof the investigation from BW Police in the Redfern regigrf

e Officers implicated in TJ Hickeys death were not interviewed uih 21
February2004°% and

o Officer Pace who had been implicated by thedividuals on 14 February
2004™*was not treateds involved at all.

The police investigation did not permit the adequate involvement of the family in
theinvestigation

The author sbmitsthat there was inadequate family involvement in the investigation.
For example, Blice refusedto allow Mrs Hickey to photographher son’s bicycle

when sheattended the police statimn 25 Mart 2004 with a forensic exper$he

was notinformed of fer right to have in independent post mortem examination
conducted on her son. Nor was she permitted to formulate questions for the
investigators to pursue.

M# C,-1/9%,- )

The author submitthat the investigation intdJ Hickeys death was not and could

not have been conducted by a body independent of the Police Fatwe.author
submitsthat Australia ighereforein breach of its obligations under Article 6(1) of the
/CCPR. The author points to the lack of independence in fact, and theyweihded
concens about the adequacy and promptness of the investigation by the Police Force,
to demonstrate why an investigation by an independent body was required.

"5 2&(%1/3)5:;

Article 26 of the /CCPR imposes an obligation on States party to the treaty to
guarantee th equality of all persons before the law and to provide all persons with the
equal protection of the law.

151 A decision was made on 16 Febma2004 that it was critical see exhibit 19.
Commissoner Waites made the decision that it was not critical on 14 February-Polide
records attached and marked exhibit 30.

152 Statement of Kyneur attached as exhibit 19.

153 See exhibit 23 and alStatement of Kyneur attached as exhibit 19.

134 5eeNSW PoliceFinal Report A, Strike Force Cobumxhibit 11 at page 24.
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The author submits thatin light of the history of violence and neglect by Australian
governments generally, and police officers in partic(taferred to below)- the
obligation to conduct an independent investigation where the Police Force was
potentially implicated in the death of amdigenous Australian also becomes an
obligation under Article 26. That is because where classes of personmequaly it

may be discriminatory to treat them equally. In other words, there is a greater
obligation to conduct an ingendent investigation where amdlgenous Australian is
killed, due to the combined operation of Article 6 and Article 26.

Furthermore,the author submits that such an investigation must examine the
possibility that discriminatory treatment (whether ‘direct’ or ‘indirect’) of the relevant
kind played a part in the victim’s death.

5 <=3)3>%'(3-13),?)(=3),D/%B.(%,-).()/.E

It is submitted thawvhile the Committee has not explicitly endorsed this interpretation
of Article 6 andArticle 26 working togetherit is consistent with jurisprudence of the
Intérnational Convention on the Elimination of All Forms of Racial Discriminatior’>

as well as thgurisprudence of the ECHR.

The communication ofdhmed Habassi v Denmark™® established that the State’s
failure to investigate racial discriminatioraw/a breach of the Convention.

In Nachova and Ors v Bulgaria*®’ the ECHR found that the State has an obligatto
investigate whether possible racisttimes may have led to a deathsaid*®

[W]here there is suspicion that racial attitudes induced a violent act it is
particularly important that the official investigation is pursuéd with vigour
and impartiality, having réegard to the need to reassert continuously sociéty's
condemnation of racism and ethnic hatred and to maintain the confidence of
minorities in the ability of the authorities to protect them from the threat of
racist violence. Compliance with the S5,(3)* #)%,%1(* #'8%&5,%#)* ='/($*
Article 2 of the Convention requirés that the domestic legal system must
demonstrate its capacity to énforce criminal law against those who unlawfully
took the life of another, irrespective of the victim's racial or ethnic #$%&%'"* E*
[W]hen investigating violént incidents and, in particular, deéaths at the hands

of State agents, State authorities have the additional duty to take all
reasonable steps to unmask any racist motive and to establish whether or not
éthnic hatred or prejudice may have played a role in the events. Failing to do

so and treating racially induced violence and brutality on an equal footing
with cases that have no racist overtones would be to turn a blind eye to the
specific naturé of acts that are particularly destructive of fundamental rights.

A failure to make a distinction in the way in which situations that are
essentially different are handled may constitute unjustified treatment
%$$(9#'9%85"8(*?%,6*!$,%098(*UV*#>* 6(*@#'1(',%o# *E*P*#3/($* #HABY%',5%"*;=
confidence in their law enforcement machinery, Contracting Statés must
ensuré that in the investigation of incidents involving the use of force a

135 Opened for signature 7 March 1966, 660 UNTS 195 (entered into force 4 January 1969).
1% Communication No 10/97, UN Doc CERD/C/54/D/10/1997 (17 March 1999).

157(2005) ECHR 465.

138 |bid at p 34.
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distinction is made both in their legal systems and in practice between cases of
excessive use of force and of racist killing. Admittedly, proving racial
motivation will often be extremely difficult in practice. The respondent State's
obligation to investigaté possible racist overtones to a violent act is an
obligation to use best endeavours and not absoluté E*H6(*5=,6#%$%,%()*A=),*/#*
what is reasonable in the circumstances to collect and secure the evidence,
explore all practical means of discovering the truth and deliver fully reasoned,
Impartial and objective decisions, without omitting suspicious facts that may

be indicative of a racially induced violence.

E H6(*W$5'/* @65A" ($* ?#=8/*5//*,65,*,6(*5=,6#$%,%()3*/=,.* #*%'1(),%&5, (*,6(*
existence of a possible link between racist attitudes and an act of violence is
an aspect of their procedural obligations arising under Article 2 of the
Convention, but may also be seen as implicit in their résponsibilities under
Article 14 of the Convention taken in conjunction with Article 2 to secure the
enjoyment of the right to life without discrimination. Owing to the interplay of
the two provisions, issugs such as those in the present case may fall to be
examined under one of the two provisions only, with no separaté issug arising
under the other, or may require examination under both Articles. This is a
question to be decided in each case on its facts and depending on the nature of
the allegations made.

The ECHRfound that noracial discrimination had occurrednd so nosubstantive
breachof Article 14 Howeverit did find there was a procedural bredeh:

The Court thus finds that the authorities failed in their duty under Article 14 of
the Convention taken together with Article 2 to take all possible steps to
investigate whether or not discrimination may have played a role in the
events. It follows that thereé has been a violation of Article 14 of the
Convention taken together with Article 2 in its procedural aspect.

Counsel contends that Article 6 and Article 26 of tHECPR have a similar
interrelationship to the equivalent provisions of #ae&opean Convention on Human
Rights As a consequence, the State party is underadditional obligation to
independently investigate TJ Hickey’s death, and in that investigation to investigate
vigorously and effectively the possible racist causes the led to the ddatiHatkey

"5'5 <=3)&3BA.-()=%'(,&B

TJ Hickeywas an Indigenous Australian youth. It is submitted thatHickeys
Aboriginality made it more likely that he would suffer harm at the hands of police
than if he were a white Australidf’ Systemic racism contributes generally to
Indigenous deaths ioustody™®* TJ Hickeyand his community are subject to over
policing andthe frequent use afxcessive forcat the hands of polickecause they
are Indigenous Australians.

91pid at page 35, [168].

180209% of deaths in custody are Indigenous people, while Indigenous people make up 2.5%
of the total population: Lisa Collins, Australian Institute of Criminolo@yaths in Custody

in Australia: 2001 National Deaths in Custody Program (NDICP) Annual Report (2002) .

181 yohnston, ‘RCADIC National Report”, V. 2, p 217.
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Since 1788, the Buwsh invasion of Australia has been characterised by violence
towards Indigenous Australians. TReyal Commissiomoted:

1.4.2 That Aboriginal people were dispossessed of their land without benefit of treaty,
agreement or compensation is generally known. But | think little known is the amount
of brutality and bloodshed that was involved in enforcing on the ground what was
pronourced by the law.**%?

The involvement of police in the massacres of Indigenous Australians has been
documented in many oral and #en accounts®® Many thousands of Indigenous
people were shot, poisoned, beaten and brutalised by police offiters.

The role of police and authorities in causing or contributing to the death of Indigenous
people today is a grave concern to the Indigemmasbroader community>

In October 1987, in response to broad concerns about the frequency of Aboriginal
deaths incustody,the Royal Commission was established. The central reason for the
establishment of the Roy&@ommission was thenternational corern that official
explanations masked the racist violence and criminal neglect that lay behind deaths of
so many Indigenous peop®¥. The Royal Commission examined the deaths of 99
Indigenous people who died between 1 January 1980 and 31 May 1989.

Commissoner Johnston stated in tR@yal Commission’s report:

1323 It is my opinion that far too much police intervention in the lives of
Aboriginal people throughout Australia has been arbitrary, discriminatory, racist
and violent. There is absoluteély no doubt in my mind that the antipathy which so
many Aboriginal people have towards police is based not just on historical conduct
but on the contemporary experience of contact with marny police officers*®’

In a 1990 report commissioned by the National Inquitg iRacist Violencefor the
Human Rights and Equal Opportunity Commissiohris Cuneen concluded:

There is a history [of complaints]ré/ating to police practices in Redfern which dates
back at least to the original establishment of the ALS in 1970. Many of these

[complaints]relate to both discriminatory policing practicés and the excessive use of
force by police. Redfern has often been presented by the NSW Police Association and

192 http:/Iwww.austlii.edu.au/au/other/IndigLRes/rciadic/national/vol1/13.html

1635e¢, eg,
http://www.nma.gov.au/exhibitions/now_showing/first_australians/resistance/regptintes
index.html

184 jonathan Richards 2008, “HE(*-(9$(,*M5$**I*H$=(*K %), #S$.*#>*X=(()85'/3)*Y5,% 1 (*T#8%9(
Queensland University Press.

%5 For example, the death of Mr Ward, an Indigenous man in WA ,
http://www.abc.net.au/4corners/content/2009/s2595622.ht and in Queensland of
Indigenous man, Mulrunji Doomadgee have attracted high levels of media attention:
http://www.theaustralian.com.au/news/timetthe-deathof-mulrunji-doomadgee/story
e6frg6n61111113788864

180 http://www.austlii.edu.au/au/other/Indigles/rciadic/national/vol1/7.html

187 Johnston, ‘RCADIC National Report”, V. 2, p 217.
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the media as potentially a 'no-&#D*5$(53C*H6($(*2)%9[5*6#?(1($*(1%/(@#>*#1
policing rather than under-policing, both in the level of intervention the number of
police used in particular situations, the extensive usg of foot and vehicle patrols) and
in the nature of the intervention (the use of particular squads such as the TRG).'*®

Excessive use of force by police remains a critical concern of Redfern residents.
Lyall Munro, an Aboriginal leader in Redfersaid two days aftefJ Hickeys death,

“You could interview every Aboriginal kid down there that comes from the Block,

that comes from this area in Redfern in particular, and the majority will tell you to

your face...that they’ve all been bashed by the police”.169

The Redfern Riot

On 15 February 2004, following the deathTdf Hickeyand the allegations of police
involvement in Is death and intimidation of witnesses throughout the day, Redfern
erupted in protest that hit the international medid. Hickeys aunt'”® and cousif’*

were among those charged by #aice Forcdor participating in the protestLyall
Munro in interviewon the PM radio programmesaid that the protest was the only
way for kids to protect themselves. When told by a reporter that the kids were
supposed to protect themselves through the legal system he said, “with...police
thugs? What legal system? What legatem?”*"

Loss of faith in a State’s response to racially or religiously motivated police violence

is a leading cause of violent protest. Rock throwing and rioting against police is a
characteristic of communities who have lost their faith that autregatie capable of
remedying the injustice they experience. They are the response of a persecuted
population to inhumane treatment and intolerable conditions against which there is no
available remedy. Examples of communities responding in this way indlodieern
Ireland under theoppression of the British Army’® Palestine in response to the
brutal occupation of Isragl* Bradford, UK in response to the police inaction over
the rise of terror by white supremacist and-afitislim groups'’> African-Americans

in response to the jury acquittal of the police who beat Rodney King in thandS
Palm Island, Australia in response to the death of Indigenous man Mulrunji
Doomadgee while in the custody of a Queensland Police Offiter.

1% See Chris Cuneen, exhibit 4 at page 33.

189 News.com.au Police ‘provoked youths at Redfern’ 16/2/2004

0 http://www.smh.com.au/articles/2004/02/20/1077072840696.html

" http://lwww.smh.com.au/articles/2004/02/24/1077594809042.html

172 ABC Online — PM 16 February 2004vww.abc.net.au/pm/content/2004/s1046241.htm
attached as exhibit 35.

73 Civil unrest was a widespread response to the police killings of 13 people on Bloody
Sunday
http://news.bbc.co.uk/hi/english/static/in_depth/northern_ireland/2000/bloody_sunday/map/d
efault.stm

"peace & Propaganda and the  Promised Land Israel/Palestine,
http://www.youtube.com/watch?v=UIdEprOHCEU The violent military occupation of
Pdestine has lé to civil unrest.

178 http://www.thetallman.com.au/
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The Redfern Riots understood adesperate act, by a community that has lost faith in
the State’s response to an alleged Indigenous death in custody — re-enforces the
critical need for the independent and effective investigatidrldflickeys death.

When New SouthWalespremier Bob Carannounced, after stating his unshaken faith
in the Police Force that there would be thremquiries into the incident, Aden
Ridgeway, an Aboriginal political leader said:

| have my doubts as to whether Premier Carr's "three inquiry” response is
sufficient or if it will hit the mark at all. It is a weak résponse that will not
satisty the community, mostly because it will not be seen as independent of the
police and government, and largely because it will not examine any issues
concerning the social and material needs of the local Redfern Aboriginal
community*’’

5 <=3) .44%(%,-./) %l+,&(.-13) ,?) JI.@%-B) '9'+%1%,-') E=3&3) .-) G-4%B3-,9)
20'(&.1%.-)4%3'J).-4)+,/%13),22%13&").&3)+,(3-(%.//@)%13/%1.(34

As foretold by Mr Ridgeway, the police investigationaf Hickeys death and the
Inquest that relied on it have in no way allayed the suspiciomssaihother or his
community aboupolice involvement inmJ Hickeys death.

The author earlier referred to the need to allay suspicion as a purpose or feature of an
effective nvestigation into a death in which police officers are potentially implicated.
The author submits that thieed is greater when it is amdigenous Australian who

dies, and the obligation is greater under Article 26, precisely because of the systemic
inequality historically and currently experienced by Indigenous Australians.

5" <=3)%-A3'(%B.(%,-)Y%sK)F%1L3Gleath breached Article 26)

The author submitthat the investigation intdJ Hickeys death failed to take account

of his Aboriginality in any way.It was not an independent investigation: the author
submitsthat TJ Hickey’s Aboriginality placed an additional obligation on Australia
under Article 6 to ensure that it was. It did rassessand was not capable of
independently assessinghether ornot discrimination(whether direct or indirect)
played a part in his deathgain, the author submits that it was required to do so under
Article 26.

1 28(%1/3)5

The following submissions are made on the assumptiorttea@ommittee finds that
Australia beached one or both éfticles 6 and 26 of thitCCPR

The author submitthat Australia has therefore additionaliyeachedts obligations
under Atrticle 2 of theCCPRDby:

¢ Violating substantive obligations under Articles 6 /an@6; and

7 Thttp://www.onlineopinion.com.au/view.asp?article=1088den Ridgeway 23 February
2004.
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e Failing to mak available to the victim’s family (in particular hisnother who
is his representativior the purposes of this communicaticam)y effective
remedy for its violations of J Hickeys rights recognised by the ICCPR

In Christopher Hapimana Ben Mark Taunoa and Ors v The Attorney General and
Anor,*"® the Supreme Court of New Zealand observed:

Under the Covenant on Civil and Political Rights it is the responsibility of the Statés

75%,%()* #*;$# 1%/ (*%"™*,6(%$*/#A(),%9*8(&58%).),(A)*5*1(>>(9,% L (*S(A(/.L*>#$*"$(596(
of rights. In the New Zealand legal system it is the responsibility of the courts to

provide appropriate remedies to those whosg rights and interests recognised by law

have been infringed"®

The critical issue in this matter is that the State efwNsouth Wales does not
currently recognise that where police are implicated in the death of a person, the State
has an obligation to ensure an independent and effective investigation of that death,
capable of dispelling any fears the community or family memioens have of police
involvement in the deathThis is particularly so where an Indigenous Australian dies.

As a result, the failure to meet this obligation has not been effectively remedied by
changes in practice, law and procedure or by compensation palbgp
Furthermore, the failure of the State Party to directly compemdegteHickey for
violations ofTJ Hickeys rights by the State amounts to a violation under Article 2.

M C,-1/9%,- )

The death of an Indigenous person during police operations raisstsogg about the
widespread nature of racial motivated police violence in Australia. Howewenot

just the act that led to the death that is of eonc The investigation of the death i
equally a cause of disquieEor families of people killedluring police operations to
regain their trust that the State is not complicit in the death of their loved one, the
investigation must be independent, effective and thoroughly deal withheall
suspicions of the familyThe high rate of Indigenous deaihspolice custody places

an additional burden oAustraliato discharge its obligation to Indigenous families in
compliance with International standards.

The investigation into the death & Hickeyfailed to allay the suspicions dfrs
Hickey, or cover # of her concerns aboulhié causes oFJ Hickeys death. It was not
independent, adequate, prompt, transparent or protectivé ldfckeys rights. Most
importantly, it was not and could not have been conducted by a body independent of
the Police Force.

Thiswas inbreach of Australia’s obligations under Articles 6, 26and 2of the /CCPR.

17812007] NZSC 70 (31 August 2007).
179 bid at [106].
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5 Remedies Sought

Article 2 of the ICCPRrequiresStates partieto ensure effective remedies for human
rights abuses anehforcement of these remedieBhe Committeencted the following
in its General Comment 31:*%°

Article 2, paragraph 3, requires that States Parties make réparation to individuals
whose Covenant rights have been violated. Without reparation to individuals whose
Covenant rights have been violated, the obligation to provide an eéffective remeay,
which is central to the efficacy of article 2, paragraph 3, is not discharged. In
addition to the explicit réparation required by articles 9, paragraph 5, and 14,
paragraph 6, the Committée considers that the Covenant generally eéntails
appropriate compensation. The Committee notes that, where aopropriate, réparation
can involve restitution, rehabilitation and measures of satisfaction, such as public
apologies, public memorials, guarantgés of non-répetition and changes in relevant
laws and practices, as well as bringing to justice the perpetrators of human rights
violations.

Therefore Mrs Hickey, on behalf ofTJ Hickey seeks the following remedies:

e Mrs Hickeybe awarded compensation;

e The State party be called on toaen legislation for the independent and
effective investigation of all deaths during police operations and in police
custody, or deaths in which teeis information which is or should be
available to the State (including the Police Force) potentialiylicatng
police in the deatin some way;

e The State party bealled onto enact legislation that ensarinat Indigenous
deathsduring mlice operations and custody be thoroughly, independently and
adequately investigatedncluding for any racially prejuitial motivation or
other discriminatory motivatigrand for any systemic or structural racismd

e The State party bdirectedto establish a Royal Commission into the death of
TJ Hickey

180

United Nations Human Rights CommitteeGeneral Comment 31, UN Doc
CCPR/C/21/Rev.1/Add.1@2004)
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6 Appendix

Investications of Deaths in Custody inome Commenwealth Common Law
Jurisdictions

HH 7 8&(=38-)G&3/.-)

Police involveddeaths and complaints against police are immediately
investigated by the fully independeand civilian Police Ombudsman of
Northern Ireland (“PONI”). PONI is widely regarded as the gold#andard

in police investigations and aims to ensumeilivestigations aréArticle 2
compliant”.*®* Article 2 is the equivalent of Article 6 of th&CCPR PONI
prepares the briefs for coronial investigatioR@NI has detailed information
about its servies on its website.

"#'5  M-B/.-4).-4)N./3' )

Since 2004, Deaths in police custody and complaints of torture and ill
treatment in police custody in England and Wales are immediately
investigated by theivilian Independent Police Complaints Commission
(“IPCC”).’® The IPCC has had to expand its investigative functions in
response to right to life decisions by the ECHR and domestic ¢8tirts.

M %(EJ)C-4. )

“The Special Investigations Unihe (“SIU”) is a civilian law enforcement
agency, independent of the polickat investigates circumstances involving
police and civilians which have resulted in serious injury, including sexual
assault, or death.”184

HY 0&9%(%'=)C,/,1D%.J)C.-.4),

The Frank Paul Inquiry 2009 madecommendationsthat the British
Columbia establish an ingendent investigation commission to investigate
police involved deaths involving the Vancouver Poli€e.The chair of the
Commission for Public Complaints into the Royal Mounted Canadian Police
(“the RMCP”) has been calling for independent investigations deaths and
injuries in police custody?® On 4 February 2010, the RCMP agreed to refer
police involved fatalities to an independent ageticy.

181 hitp://www.policeombudsman.org/

182 hitp://www.ipcc.gov.uk/

183 Report of the Comptroller and Auditor General, National Audit Office, London 12
November P08, p5.
http://www.nao.org.uk/publications/0708/police_complaints_commission.aspx

18 http://www.siu.on.ca/about.html

185 1 @#8/*5'/*18#'(L Davis Commission InquirgyBC Canadajnto the Death of Frank Paul
page 223available ahttp://www.frankpaulinquiry.ca/
Bnttp:/iwww.cbc.ca/canada/britigtolumbia/story/2009/12/08/Hennedyvancouver
airporttaserreport.html
Bhttp://www.cbc.ca/canada/britistolumbia/story/2010/02/04/williarelliott-remp.html
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