APPLICATION OF MENTAL HEALTH LAWS BETWEEN


Community Treatment Orders (CTOs)

Victorian mental health services can make a CTO for people living in N.S.W. and a N.S.W. Magistrate or Mental Health Tribunal can make a CTO for people living in Victoria. A local protocol between the relevant Victorian and N.S.W. mental health services should be developed before an interstate CTO is made.

N.S.W. legislation provides that only N.S.W. workers can treat you in Victoria under a N.S.W. CTO. The current agreement between N.S.W. and Victoria means that only a Victorian worker can treat you under a Victorian CTO in N.S.W. People on Victorian CTOs cannot be given electroconvulsive therapy in N.S.W.

Apprehension of involuntary patients without leave 

If you are receiving involuntary treatment either on a CTO or as an in-patient and you abscond interstate either to N.S.W. or Victoria: 

· you will be requested to return voluntarily to the State from which you have absconded

· if you refuse, a Civil Interstate Apprehension Order must be issued before you can be apprehended and returned to the State from which you absconded or admitted to hospital in the state where you have been apprehended. Only in an emergency can you be apprehended without a Civil Interstate Apprehension Order. The order must be provided within 24 hours after the initial request for apprehension.

You can be apprehended by mental health workers, police or ambulance. It is also possible that you would be made involuntary under the ordinary provisions in the state where you are if you met those criteria.

Transfer of in-patients

The principle in both states is that in-patients should be treated by the facility in their home state if it is closer to their usual place of residence.

A service can only transfer you to another state without your consent if you

· meet the criteria for involuntary detention; and

· the interstate facility agrees.

If a transfer is from Victoria to N.S.W. an additional requirement is that it is for your benefit or necessary for your treatment.

Also in Victoria, the Mental Health Review Board has to approve a transfer from Victoria to N.S.W. An automatic review of your transfer will occur without delay. If you do not think a transfer is for your benefit you should contact the Mental Health Review Board. You can be present at the Board hearing and can request legal representation.

The Victorian Board can only confirm a transfer order if it is

· for your benefit or

· necessary for your treatment.

Voluntary patients cannot be transferred without their consent.

Involuntary Admission of people from Interstate

Consumers may be transported across the border for involuntary admission. They should go to the closest appropriate psychiatric facility to where they live. If they do not have a usual place of residence the facility should be closest to the place where they were assessed. 

If a bed cannot be found at the closest appropriate facility to the person’s home or place of assessment it is up to that facility to locate the next most appropriate facility. This could be in either N.S.W. or Victoria. 

Transport for involuntary detention must still comply with the relevant mental health laws ie: transport of involuntary patients from N.S.W. to a Victorian facility must be done in accordance with the N.S.W. Mental Health Act and transport of involuntary patients from Victoria to a N.S.W. facility must comply with the Victorian Mental Health Act. In each case there will be forms that need to be completed for transporting and making patients involuntary. For a guide to the Victorian Act you can refer to the booklet Patients Rights a Self Help Guide to the Mental Health Act produced by the Mental Health Legal Centre ph: 03 96294422 and for the N.S.W. Act you can refer to the Mental Health Rights manual, printed by Redfern Legal Centre ph: 02 6983066
Appeal Rights

If you are unhappy about being an involuntary patient or being on a CTO you have the right to appeal. In Victoria the Mental Health Review Board hears appeals. In N.S.W. the Mental Health Review Tribunal hears appeals. Where the N.S.W. tribunal has made a CTO, appeals against CTO’s are made to the N.S.W. Supreme Court.

Disclaimer of Liability

The Mental Health Legal Centre disclaims any liability for action taken or not taken as a result of this information. We encourage readers to seek out legal advice and representation wherever possible.

USEFUL CONTACTS

	Albury Wodonga Community Legal Service

29 Stanley St, Wodonga

Ph: (02) 60568210
	Victorian Mental Illness Awareness Council

Ph: (03) 93878317



	Murray Mallee Community Legal Service

122 Nineth St, Mildura

Ph:  (03) 50235966
	Mental Health Legal Centre

Ph: (03) 96294422

1800 555 887

	Mental Health Review Board

Ph:  (03) 86015270

1800 242 703
	Victoria Legal Aid

Ph: 96290234

1800 677 402
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