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Introduction

Using Charter of Human Rights and Responsibilities Community Grants funding received from the Victorian Equal Opportunity and Human Rights Commission (VEOHRC), on May 20th 2008 the Mental Health Legal Centre (MHLC) and the Victorian Mental Illness Awareness Council (VMIAC) hosted a forum discussing the impact of the Charter on the rights of consumers of mental health services. 140 people accepted the invitation, and from these approximately 90 consumers, non-consumers, mental health workers, advocates and volunteers attended on the day contributing to a lively discussion on a range of issues.
This report outlines the information MHLC lawyers and consumers presented on the day, the questions that arose from the floor, the responses that were given from presenters, additional issues raised by groups and individuals and issues that were identified by individuals as priority areas to work upon.

Bibliographies
Sophie Delaney Co-ordinator/ Principal Solicitor of the Mental Health Legal Centre has worked at the Centre for 12 years as a policy worker, legal caseworker and co-ordinator. She has published major articles in relation to Victoria’s Mental Health Act and the United Nations Principles for the Protection of Persons with Mental Illness and Improvement of Mental Health Care, and on an optimally rights recognising mental health review tribunal. She was on the Disability Discrimination Legal Service Committee of Management for many years, is the Federation of Community Legal Centres representative on the Human Rights Law Resource Centre Advisory Committee and is a member of the Law Institute of Victoria's Disability Law Committee.

Barbara Shalit has worked as a community lawyer with the Mental Health Legal Centre since 1991, has been principal solicitor and is a senior lawyer. Her areas of practice are mental health law, discrimination and family law including child protection. Barbara has contributed articles and presented at various forums on the law relating to psychiatric disability and the interaction of family law and psychiatric disability.

Vivienne Topp is a Senior Lawyer and policy co-ordinator at the Mental Health Legal Centre (MHLC) in Victoria, Australia. Originally trained in Occupational Therapy she is now a respected human rights lawyer. She worked in the field of intellectual disability before moving to mental health where she is sought after for her depth of experience, regard for clients, commitment to taking instructions from people diagnosed with mental illness and interest in the area of criminal justice.  Through this she has a unique depth of knowledge about clients’ experiences of service delivery. Ms Topp is a strong and public advocate for people diagnosed with mental illness sitting on many decision making boards and committees including guardianship bodies and social security tribunals. 

Catherine Leslie is a lawyer and the Pro Bono Coordinator at the Mental Health Legal Centre (Centre). Since July 2006 Catherine has developed the Centre’s Pro Bono Justice Project which aims to increase the level of legal representation for people on Community Treatment Orders (CTOs) before the Mental Health Review Board (Board).  The Project engages lawyers in private practice to act, pro bono, as lawyers for the Centre.  Over 30 lawyers from six law firms have so far participated in the Project. Catherine regularly represents clients before the Board and she also volunteers at Fitzroy Legal Service’s night service.

Mark Lacey briefly toyed with a career as a medical student and would-be doctor, before deciding that he needed to take a break from studies and gain some first hand experience of the mental health system(?!) before going on with those studies.  This necessitated that

he discreetly become a consumer for seven or so years, a task he undertook primarily in the Grampians region of Victoria.  During that time, he was so committed to his work of reform, that he was in fact committed to involuntary treatment by one of two psychiatrists and/or

two Mental Health Review Boards on three occasions over the following two years. Emboldened by this experience, he was eventually promoted to the position of consumer consultant in 1997, following a return to university in Ballarat and the commencement of a Bachelor of Arts in Rural Social Welfare in 1995.  He has since completed both his

undergraduate degree, and a masters degree in theology that he has used to help him take on the false belief systems that seem common among consumers and psychiatrists alike, and even occasionally in his own psyche.  His interests in work are - keeping people alive and getting them to a point where their lives make real sense, public policy that supports that, and advocacy for all that need it and would benefit from it.  He lives in a house in Ballarat that he has bought himself with the fruits of his labours; loves, plays and sings music, watches movies, writes and occasionally reads poetry, and seems to win a few more games

of table tennis than he loses.

David Webb is a past Chairperson of the VMIAC, has served on the Management Committee of the MHLC and was a board member of the World Network of Users and Survivors of Psychiatry for three years.  He has a PhD from Victoria University which is believed to be the world's first PhD on suicide by someone who has attempted suicide.  If necessary, he sometimes identifies as a psychiatric survivor but not as a "mental health consumer", which he has learned is just another disempowering label of Victoria's mental health industry.
The Sessions
1 About the Charter of Rights: What it says / Who is bound / How it can be used - Sophie Delaney Coordinator MHLC 
Ms. Delaney began by explaining the acronym F R E D, Freedom, Respect, Equality, Dignity. How the Charter gave all Victorians the right to recognition and equality before the law, including freedom from discrimination because of psychiatric disability, and freedom to make your own decisions, the right to life and the right not to be tortured or treated in a cruel, inhuman or degrading way. How it included freedom from “medical or scientific treatment without full, free and informed consent” and how it seemed to her that people could not be forced to have mental health treatment unless they had agreed to it after being given enough information to make a properly informed decision.
Ms. Delaney said the Charter stated that people have the right to: freedom of movement, privacy and reputation, freedom of thought, conscience, religion and belief, freedom of expression, liberty and security of person and humane treatment when deprived of liberty.

It included the right to a fair hearing and a number of protections if you were charged with a criminal offence for example information, preparation, legal representation and help to communicate. At the same time however she explained that rights could be limited by other Acts/pieces of legislation, quoting the Charter that “reasonable limits that can be demonstrably justified in a free and democratic society based on human dignity, equality and freedom, and taking into account all relevant factors.” Ms. Delaney said the factors to look at in weighing up whether it was reasonable to limit rights were what the right was, how important it was to limit it, what the limitation was and how far it went, whether the limitation achieved its purpose, whether there is were less restrictive ways of achieving the purpose.
At this point Ms. Delaney alerted the audience to the examples of rights limitations that would be referred to in upcoming presentations by Barbara Shalit, David Webb and Mark Lacey.
Ms. Delaney also referred to Administration Orders which took away people’s freedom to make decisions about their finances and therefore seemed to limit the right to equality before the law. She pointed out that the purpose of Administration Orders was said to be to protect people with decision making disabilities from making bad financial decisions but she suggested participants ask whether protecting the person in their particular circumstances was important enough, or whether the orders went too far, whether they actually worked or whether there was a less restrictive way of preventing financial harm. Additionally she proposed that it must be considered how Administration Orders impact on people’s dignity, equality and freedom. She proposed that there was a Charter argument for moving to a supported, not substituted decision making model because if people got the right help to manage finances themselves they may not need administrators.
Ms. Delaney went on to explain that international law  cases and principles say that  limitations on rights must not contradict the essence of Charter rights, must not be arbitrary or unreasonable, must be able to be challenged and reviewed and must respond to a pressing need.

She proposed that it was a balancing exercise which required consideration of whether it was a justifiable restriction or whether there was a less restrictive approach which better respected people’s dignity, equality and freedom.
She queried whether the Charter would really change anything if laws already required balance, for example involuntary treatment under Mental Health Act and Administration Orders and said legal advice to the MHLC said the Charter fortified or strengthened the obligation to respect rights wherever possible.

She pointed out how the Charter did not cover, economic, social and cultural rights, for example, the right to best quality health services, the right to safe and affordable housing, employment and financial security but Charter rights may support arguments for the right to treatment and support. 
She thought the Charter might particularly support the right to services and referred to a case in England about the right to life which meant a hospital had to provide whatever reasonable treatment it could to prevent suicide of an inpatient and another case about the right to humane treatment in detention where it was found that people did have a right to particular treatments and supports when in prison or hospital. She thought that the Charter may create some limited rights to receive services given that the European Court of Human Rights held that failure to provide adequate treatment to a prisoner violated the right to freedom from cruel, inhuman or degrading treatment. 

After the end of 2010 the Attorney-General must review the Charter and consider, amongst other things, whether these rights should be included. She urged the audience to lobby for changes to the Charter especially around 2010.
She went on to explain how the Victorian Government must make legislation consistent with the Charter. All new Acts of Parliament or amendments to Acts must include a statement of compatibility about whether and how the Act is inconsistent with Charter rights. The Scrutiny of Acts and Regulations Committee must examine new laws against the Charter. Parliament can, in exceptional circumstances, declare that an Act or part of it is valid even though inconsistent with Charter. This Override Declaration can only last for 5 years but can be renewed by Parliament.

 Public Authorities must also comply with the Charter in all their dealings with all Consumers whether they were voluntary or involuntary. This includes public psychiatric services such as hospitals, clinics, Community Care Units, Crisis Assessment Teams, Mobile Support Teams, and many programs of Psychiatric Disability Rehabilitation Support Services like Prahran Mission 
Also required to comply are  psychiatrists, doctors and casemanagers at public mental health services and private doctors acting under the Mental Health Act -  for example those signing a recommendation for involuntary treatment or providing treatment under a Community Treatment Order. The police, the Office of Police Integrity, Ambulance Officers, the Office of the Chief Psychiatrist and the Health Services Commissioner must also comply.
Public authorities would not be breaching the Charter if they were acting under another law for example the Mental Health Act, and it would not have been reasonable for them to act or decide differently. Ms Delaney suggested that the term “reasonableness” leaves room for argument, especially in the early days when the Charter boundaries should be tested. 

She pointed out how Courts and tribunals must comply and interpret and apply laws consistently with the Charter. This includes the Mental Health Review Board and the Victorian Civil and Administrative Tribunal for example, in relation to the Administration Orders, Freedom of Information appeals and discrimination actions and that they must give people ‘fair hearings’ as set out in the Charter.
On the question of what the audience could do about Charter breaches, she advised that they could not bring only a Charter action to Court, though the government might change that in 2010 in their review. For example, participants could not sue for Charter damages just if they were secluded in an inhuman or degrading way but the Charter may strengthen their existing civil actions, for example, a complaint to the Health Services Commissioner or Mental Health Review Board case.

She explained how participants could not get monetary compensation just because there was a breach of the Charter but that the Charter may make it easier, for example, to prove that especially undignified or rough treatment by police meant you should get common law damages.
She repeated how you could use the Charter to strengthen actions for example at, the Mental Health Review Board, VCAT for Administration Orders, freedom of information complaints, discrimination cases, courts in relation to medical negligence, breach of statutory duty, assault, false imprisonment etc. Or in courts and tribunals, where for example, you don’t have a lawyer and need more help with procedures. You could use Charter arguments to strengthen any complaints to places like, public hospitals or clinics, the Health Services Commissioner, the Chief Psychiatrist, or the Ombudsman about how you are treated by mental health services. To police stations, Ethical Standards Department or the Office of Police Integrity about the way you are treated by police, any Victorian (not Commonwealth) Government department about the way you are treated and to Victoria Legal Aid in relation to refusal to provide legal assistance or funding.

She said we can all use the Charter to try to achieve systemic change, that organisations like MHLC and VMIAC could use people’s experiences of Charter breaches to argue for changes to the law, the legal system and the mental health system. She reminded the audience how Vivienne Topp would talk about an example MHLC is working on in relation to Advance Directives.

Ms. Delaney said another way would be through the Equal Opportunity and Human Rights Commission who have to report each year to the Attorney General on how the Charter is operating and how it is interacting with other laws. She said we could all raise Charter rights for a better deal at an individual or systemic level. That advocates, the Equal Opportunity and Human Rights Commission, mental health and support workers and others will be keen to use the Charter to achieve change so participants should seek advice and assistance.
Questions / Comments from floor and Responses from Presenters

Participant A Question / Comment 
Sometimes CTO’s are applied in inappropriate ways. CTOs are too easily revoked and people are dragged back to hospital. Perhaps CTOs should be proposed to clients in their homes before medication allowing risk to be assessed in a more comfortable situation. If a CTO was in place and a client requested treatment from a different doctor are they obliged to listen or in reviews of client diagnosis are doctors were required to ‘believe their own training’? Could the Charter be used to change doctors to avoid further damage of the same treatment being used despite progress in the disorder?
Response 

Ms. Delaney replied that where CTOS are revoked and they become inpatients staff have to be satisfied that they have a serious risk of deterioration of health before a CTO can be revoked. She stated that these rights were already available under the Mental Health Act – and that the Charter could strengthen this. That people should already be able to change doctors but again the Charter might strengthen that right and that people should seek to use it.
Participant B Question / Comment 

Why should consumers be different? Why can’t we have a choice  in relation to what service and which service is best to assess our needs, rather than a continuous referral system? Why can’t we have the right to choose? Why can’t we petition DHS directly or talk directly with those in control?
Response
Ms. Delaney replied that this sort of request was completely consistent with the Charter in that informed consent requires you know what is best for you and choose these options. She agreed that there needed to be approaches to those in control of services and VMIAC does this sort of work.
Participant C Question / Comment 

What would happen if services did not abide by the Charter? How are they accountable?
Response
Ms. Delaney responded that theoretically – yes, they did have to abide by the Charter and that VEOHRC should be checking that services were acting consistently with the Charter. It was a matter of priorities. She suggested that MHLC and VMIAC needed to work out the best way to raise most ‘noise’, and that MHLC was always looking for test cases.

 Isabell Collins from VMIAC said she had said at the 20/20 summit that all Chief Psychiatrists should be independent from government and was looking at this at a local level, at the complaints processes of the Chief Psychiatrist and was seeking to make complaints handling easier and consistent with the Charter.
Participant D Question / Comment 

Do psychiatrists have to submit they have complied and considered the Charter whether or not they make these submissions?
Response
Ms. Delaney responded that they already have to address  criteria for client’s wishes and alternative treatments. That now there was an implied obligation under the Charter as well as the  Mental Health Act and that these were the sorts of arguments to put before Mental Health Review Board.
Participant E Question / Comment
How do I access better records? How do I challenge  an application for non-disclosure before Board?
Response
Ms. Delaney referred this to an afternoon session, but stated that it was part of the fair hearing rights and the appropriate access to information that people are entitled to. She said the Charter adds weight to arguments against this and it was a good practical example of organisations needing to become consistent with the Charter.
Participant F Question / Comment

What other forums are planned? Will there be something more proactive than just discussions to get information out? Actions speak louder than words, it needs consumer participation. Direct action cuts out unnecessary words.
Response

Ms. Delaney agreed and stated that as an organisation MHLC needed to set concrete ways of doing this, through annual meetings, more public discussion, publications, disseminating widely and using the media.
2 How might the Charter impact on involuntary treatment and access to treatment choices - Barbara Shalit MHLC
This presentation explained how all involuntary treatment must comply with Charter. That involuntary detention and treatment can still comply with Charter but that a person must not be subject to arbitrary detention or deprived of their liberty except in accordance with law. 

Ms. Shalit explained how the right to humane treatment when deprived of liberty meant that there was a distinction between deprivation and restriction of liberty and that International law requires that at commencement of detention a person should be informed of his rights and that access to records of medical examinations shall be ensured.

She went on to explain that the right to freedom of movement may also apply, and  a person has a right not to have his privacy unlawfully or arbitrarily interfered with.

She stated that a person must not be treated in a cruel, inhuman or degrading way and said that degrading treatment includes treatment which causes fear, anguish and humiliation.

Ms. Shalit explained how reasonable limitations may be allowed but that involuntary treatment must be least restrictive of all of a person’s Charter rights and that refusal to consent must be unreasonable given this. 

She stated that the necessity of involuntary treatment may be considered a reasonable limitation to prevent immediate harm or serious deterioration.

She explained that all Charter rights could be considered in Treatment Plans and that patients’ wishes were strengthened by Charter.

Participant G Question / Comment

A member of the audience sought some legal advice, unrelated to the presentation about whether the onus was on the staff to prove why they were a danger. They had been taken by police to hospital and felt it was an example of arbitrary detention and wondered if it was a lawful or unlawful detention. They also had concerns about freedom of information and wondered how organisations were going to be held accountable? The participant asked about property rights in that they wondered if they had a right to have their body treated in the way you like as you would with a piece of land.

Response
Ms. Shalit responded firstly that any such treatment requires strict compliance with criteria set out in existing Acts and that everyone is entitled to a review and raised the hypothetical question about what would happen if the review did not take place.  She thought whilst it may still be lawful, that part of this lawful process is review and without this arguably it could become arbitrary. Ms. Shalit did not think there was property but thought the issue was more likely to be about privacy rights.
Participant H Question / Comment

A participant commented about a problem whereby they wondered whether it was arguable that the Mental Health Act even apply where there was no diagnosable mental illness. Also wondered with consent situation under the Charter whether the Mental Health Act would apply, whether the Charter would override the Mental Health act in relation to consent? She also raised concerns about the complexity of interaction of the Charter and the Mental Health Act etc. and felt they don’t have enough information to give consumers and wondered how staff at Community Centres were to inform them of their rights and pointed out how if consumers don’t know their rights that they will not be able to ask for them.
Response

Ms. Shalit responded that the Mental Health Act overrides the Charter in the sense that involuntary treatment is still lawful under the Charter but that part of the criteria in the Mental Health Act is that the patient must have refused to give consent and now the Charter suggests the law must look at the reasonableness of refusal that is, because the client gains weight it may be reasonable refusal. Ms. Delaney added that the Mental Health Act is likely to be considered a legitimate exception to the Charter. She reminded the audience of the 5th criteria in the Mental Health Act which obliges services to look at any less restrictive alternative. She said under the Charter the Board must look at other freedoms such as privacy and reputation and look at alternatives that affect this less. She said the Mental Health Act must be read in light of the Charter. Ms. Shalit reminded the audience that the Charter did put obligation on public authorities and that this required good will on the part of the authorities to ensure their employees complied with and were aware of the Charter and their obligations under it.
Ms. Shalit proposed the following case example to the group and asked them to identify which Charter rights might apply to this. 

A woman is on a CTO. She does not want to take medication because she has put on a large amount of weight. She has had two short hospital admissions in 1999 and 2005. Between 1999 and 2005 she was not on a CTO and did not take medication. When she becomes unwell she becomes frightened and isolates herself.

The group thought the case example might be an example of a right to participate in public life and not to be treated in a cruel, inhuman or degrading way but Ms. Shalit clarified that it was more likely to be an example of the right to privacy.
3 Advance directives and the Charter of Rights - Vivienne Topp MHLC
Ms. Topp began by explaining that advance directives were one way to assert your rights. That Charter Rights applied to all Victorians. It creates  the right to recognition and equality before the law, which includes freedom from discrimination because of having a psychiatric disability and freedom to make decisions.

She explained how Section 10 of the Charter states that a person must not be subjected to torture; or treated or punished in a cruel, inhuman or degrading way; or subjected to medical or scientific experimentation or treatment without their full, free and informed consent. 

She also referred to limitations in the Charter which also say that those rights can be limited by other Acts/pieces of legislation, by “reasonable limits that can be demonstrably justified in a free and democratic society based on human dignity, equality and freedom, and taking into account all relevant factors” (Section 7(2)).
But went on to state that any attempt to limit an individual’s rights must be demonstrably reasonable and necessary and justified and proportionate as per the Vic EOCHRC.

On the subject of standing up for your rights she stated that without mechanisms to assert these rights, they are hollow, they are just words.

She talked about how the MHLC Advance Directive Project 2006 community forum of people living with mental illness, family, carers, and mental health professionals identified advance directives (AD’s) as a critically under-utilized human rights tool. They have the potential to achieve and retain independence, self-determination and non-discrimination for people living with mental illness.

Ms. Topp explained that advance directives were a type of document created by people living with mental illness while they are well. That typically the documents contain special information outlining a person’s unique circumstance, personal preferences regarding treatment choices, and information about practical life management arrangements in the event they become unwell. She made clear that they are not legally enforceable in Victoria. There are 3 types of advance directive: instructional, proxy and hybrid.

She described some sorts of things that could be put in an Advance Directive such as treatment preferences, who to notify and who not to notify, arrangements for the care of children, pets, accommodation, financial matters. 

She referred participants to the website http://www.capsadvocacy.org/about and suggested scrolling down to CAPS and Advocard advance statement form.pdf to see what an Advance Directive looked like.

She offered the following benefits, ‘nothing about us without us’, valuing the consumer in all aspects of their lives, encouraging discussion between parties, better clinical outcomes.
She said consumer experience had identified problems with inappropriate diagnosis and potential re-traumatisation especially under involuntary treatment or detention, underlying issues that can remain unattended, diagnosis and risk of history of ‘bad’ interactions with ‘helping’ professions.

She suggested that advance directives could make a difference to women diagnosed with mental illness who are often women with a history of childhood trauma, emotional, physical and sexual abuse and or neglect as well as women living in situations of recurrent male violence whose experiences are retriggered during acute unit admissions where they again experience violence and fear.

She said advance directives were not treatment plans. That treatment plans were different because there was imbalance in power relations between clinician and consumer, that treatment plans were about treatment alone whereas in advance directives consumers frame the content and that advance directives are about treatment and practical measures.
She referred to overseas research findings, which had found that advance directives were not used to refuse all treatment. That people were well-informed about the latest treatments and people chose feasible alternatives.
Ms. Topp referred to the Mental Health Legal Centre Advance Directive Project aims to represent the consumer as an ‘active voice’ in formal research, to understand the difficulties and opportunities faced by consumers, family carers and clinicians in articulating, producing and implementing advance directives, to provide community based resources and information and to identify law reform necessary to enable legal recognition and respect of advance directives. Contact details for more information were offered, MHLC phone 0396294422 or email Martin_Thomas@clc.net.au or Vivienne_Topp@clc.net.au.
Participant I Question / Comment

A participant inquired about whether they thought there be a place here for a common law agreement between doctor/patient

Response

Ms. Topp responded that there was nothing to prevent a conversation occurring, albeit non legally binding 

Participant J Question / Comment

Another participant asked why advance directives were needed when we have enduring powers of attorney?

Response

Ms. Topp responded that enduring powers of attorney were very narrow in scope that there were limitations about where and when they could be applied and that more subtly they did not cover mental illness.
Participant K Question / Comment

This participant inquired why this not become part of a treatment plan?

Response

Ms. Topp stated that advance directives need to be outside the Mental Health Act to work properly. She said the treatment plan should respect advance directives but not be one. She said treatment plans became clinical tools and gave power back to the clinician and that power was not with the consumer.
4 Charter and the right to a fair hearing at Mental Health Review Board hearings: what it means and how to ensure it - Catherine Leslie MHLC
Ms Leslie said the UN Human Rights Committee GC 32, had found that the right to a fair hearing before the Board was about access to justice, equality before the law, and that the right to a fair hearing was a fundamental human right and that limitations must be strictly necessary and have the minimal impairment possible.

She said that according to Section 24 of the Charter the right to a fair hearing meant  the court or tribunal must be competent, independent and impartial, the hearing must be fair, the hearing must be public unless in the best interests of the child or permitted by law.

Plus, at international law, rights mean citizens should have equal access to, and equality before, the courts, have hearings without undue delay, get legal advice and representation, have procedural fairness, and have free assistance of interpreters where necessary.
Ms. Leslie suggested there were 4 aspects to this right. Firstly there should be an independent and impartial decision-maker, secondly hearings should occur without undue delay, that is they should be expeditious, thirdly there should be legal representation and lastly there should be procedural fairness.

She proposed that in relation to the first aspect, about the Board being competent, independent and impartial that it needs to be looked at as to how the Board is made up. She questioned whether Board members were always independent from the person appearing, for example if the person has consulted the psychiatrist member in the past. Additionally she questioned whether the Board Members were independent from the AMHS and asked whether a fair-minded and independent observer would perceive that there was any real possibility of bias for example if the psychiatrist was employed by same hospital. On the question of whether the Board is independent from the executive and or government, she wondered for example whether the Board should be part of DHS as this is the same government portfolio that employs the clinicians whose decisions the Board reviews. On the question of whether the Board was competent she said because it was not a public hearing that hearings were closed that this was justified by the competing right to privacy.

Ms. Leslie went on to state how the second aspect, the right to an expeditious hearing meant that delays which could not be justified by complexity of the case or behaviour of the parties were not compatible with the right to a fair hearing. That the lack of resources & chronic under-funding could not be an excuse for unreasonable delays and that this right should consider the conduct and diligence of the tribunal. On the topic of the 8 week review Ms. Leslie said justice delayed is justice denied and quoted the Victorian Law Reform Commissioner, Prof Neil Rees who stated that “… we render insignificant the freedoms in issue, and pay lip service to the notion that wherever possible people with a mental illness should enjoy the same rights as other member of the community, if most people who become involuntary patients are not reviewed” .
Ms. Leslie said the third aspect, the right to legal representation was important because people had the right to participate and be heard, legal assistance was linked to access and participation. Currently  less than 10% of people were represented. Unfortunately at this point Ms. Leslie ran out of time so proceeded to questions.
Participant L Question / Comment

The participant wondered about the argument that if psychiatrists take their money from drug companies they are biased and not impartial.
Response
Ms. Leslie thought it may suggest that they have not taken into account alternatives and side – effects and suggested clients ask for another doctor or medication.
Participant M Question / Comment

This participant M commented that there is significant stigma associated with mental illness in Australia and they would like to see a consumer member on the Board.
Response

Ms. Leslie agreed this was a very real criticism and needed addressing.
Participant N Question / Comment

The participant commented that when attempting to receive information from a public service it was OK but when seeking information from a  private service they suggested costs were involved and would not disclose how much which is a financial disincentive to receive information.
Response
Ms. Leslie thought it sounded like different process applied to public and private hospital  records. She stated that these were governed by different Acts. Barbara Shalit offered further information that people had a right to go to the health services commissioner.
5 What other issues of concern to Consumers might the Charter impact on? Relationship between Victorian Charter of Human Rights and Convention on Rights of Persons with a Disability - Sophie Delaney MHLC

Ms. Delaney said that the Charter would not directly address all the rights related problems that MHLC clients and consumers more generally face, that it was early days and unclear what power the Charter will have in terms of the issues which are covered.

She said not all MHLC policy and law reform issues will be covered in presentations and not all the issues that already existed would appear on the survey to be presented to participants later in the day but that it was important when we get to more formal consultation that you add your own priority rights issues to the survey if they were not already on list.

On the issue of testing Charter boundaries in early days that MHLC was committed to supporting consumers to use the Charter as effectively as possible and suggested consumers always ask the question – are my FRED rights being violated ie: freedom, respect, equality and dignity. She encouraged consumers to always get advice and reminded that MHLC now has evening telephone legal advice as well as day time sessions. She said understanding and applying the Charter would be a long term process for everyone and that MHLC and others will continue to explore implications, test the Charter in its work and report through its Annual Report and website.
She said MHLC will send attendees a copy of a report on this forum to Victorian Equal Opportunity and Human Rights Commission and include and report on people’s priority issues. She said MHLC were keen to know the views of consumers and non-consumers there but requested people please indicate the capacity in which they were there.
Ms. Delaney said examples of the likely impact of the Charter included that if police were unreasonable or excessive in the way they exercised their power under the Mental Health Act to apprehend people they felt were at risk, it might amount to ‘cruel, inhuman or degrading treatment’ and wondered about the use of capsicum spray and taser stun guns, whether transport in police vehicles would be considered degrading and wondered about the introduction of  semi-automatic guns in the police force.

She thought the provision in the Mental Health Act allowing the use of mechanical restraint on patients to prevent ‘persistent destruction of property’ was likely to be invalid. On restraint and seclusion she said it was likely that it would be a breach of the Charter if it were not done as per the Act, if it was excessive or caused unnecessary suffering or pain; and that the Charter supports lobbying to eliminate such practices completely, as has happened in some United States jurisdictions with seclusion, for example.
Other examples of the likely impact was that the Mental Health Services would have to be more careful about providing people with enough information to make properly informed decisions about treatment. Also she thought the right to humane treatment in detention meant people in hospital should be guaranteed the same conditions as free persons as far as possible for example, having phones that worked and family friendliness; having fresh air, exercise and meaningful activities; having the freedom to smoke and general wards not being locked.

Ms. Delaney thought the right to humane treatment also applied to hospital, as well as the right to privacy and the right to freedom from inhuman or degrading treatment which all created a strong argument for separate services for women.  She thought it could be used for systemic change or to strengthen a discrimination claim as not providing separate services was arguably discriminatory and the Charter might strengthen a case.

Ms. Delaney said sedating a person when they are transported by police or the CAT team may be a breach of Charter depending on the circumstances and that the Charter provided additional rights for children such as the right to protection and specific rights in criminal proceedings. Additional rights are also enshrined for Indigenous Australians such as the right to enjoy identity and culture and maintain language and kinship ties.

She talked about how the Charter could steer law reform. For example in the review of the Mental Health Act,  and in the Monash University / Australian Research Council Projects like ‘Re-thinking Mental Health Laws’ were opportunities for MHLC, VMIAC and others to use the Charter for systemic change. She gave Charter supported law reform examples -  MHLC’s longstanding campaign for natural justice re ECT and the MHLC / VMIAC concerns about the inadequacy of the complaints processes and referred to the European Court of Human Rights who said there were minimum standards of independence and competence for complaints that restraint of detainees with mental illness were a breach of human rights.
Ms. Delaney said real accounts from those with experience were crucial to achieving change and that what people told MHLC was being passed on to the Mental Health Minister via the Mental Health Act being reviewed during 2008 and 2009, to the Office of Chief Psychiatrist, the Ombudsman, the Equal Opportunity and Human Rights Commission and the Mental Health Review Board. She referred participants to the Monash Uni Project website at www.law.monash.edu.au/rmhl
6 Group Exercise – Issues of Concern
Participants were asked in groups to list other issues of concern that might be affected by the Charter onto butchers paper. Below is an analysis of the poster responses. Appendix 1 lists the responses in full.
Recurrent themes

· Choice is a core issue – all want more choice and increased options in the treatments they are receiving and the times at which they can receive them. They want access to alternative therapies, more choice about the wards they are housed in and the treating psychiatrist they receive etc.

· Participants want more information about the effects of medications and drugs in order to be able to make these informed choices.
· Participants want more accountability of institutions / organisations and adherence to the new Charter and the limited rights afforded under the MHA.
·  A number of people want more consumer representation on the MHRB.
· A number want an increase in legal representation at MHRB.
· There was a keen interest in advance directives but participants want more information about how they will work in practice eg: the consequences of them being breached and how they would be implemented.

Issues that stood out
· Participants felt more attention should be paid to timeliness, that is, consumers have to wait too long for a second opinion to appear before the Board and/or to receive sufficient information on treatments.

· There was a lack of clarity about the rights consumers have in relation to their property and personal effects when in hospital for example, the security and use of their mobile phones.
· There was interest in lobbying to expand the Charter.
· There was a proposal that MHRB should become part of VCAT.
· There was concern about charging involuntary patients fees for being hospitalized.
· Participants sought more information on how Electroconvulsive therapy worked particularly “Is it more beneficial to right or left hemisphere or both? Why is a treatment that covers both sides apparently used more often now?”

7 Relationship between Victorian Charter of Human Rights and Convention on Rights of Persons with a Disability - Sophie Delaney MHLC
Ms. Delaney explained that the Convention was a statement by the United Nations on the rights of people with disabilities including psychiatric or psychosocial disability. She said Australia was likely to ratify it later this year. That it was not clear whether Australia would sign the optional protocol that would allow Australian groups and individuals to complain to a UN Committee about breaches. She encouraged participants to lobby the Australian Government to sign the optional protocol.
She said its relevance in Victoria was that the Charter says the Convention can be used in interpreting legislation like the Mental Health Act. For example if the UN Committee on the Rights of Persons with Disabilities made a decision that involuntary treatment was only lawful where a person was actively suicidal that might influence how the involuntary criteria under the Mental Health Act were interpreted.
She said that the Convention recognised the “importance for persons with disabilities of their individual autonomy... including the freedom to make their own choices” and that it recognised the right to the enjoyment of the highest attainable standard of health without discrimination.

Ms. Delaney said the first general principle of the Convention was
“Respect for the inherent dignity, individual autonomy including freedom to make one’s own choices, and independence of persons” and that once ratified, Australia must “adopt all appropriate legislative, administrative and other measures for the implementation of Convention rights”. She thought an appropriate legislative measure would be advance directives with legislative force that allowed people to make decisions about treatment in advance when not deprived of capacity by symptoms.
She explained how the Australian Government must report to the UN on progress towards implementing the Convention including economic, cultural and social rights and that it must make reports public and how the UN Committee can make suggestions and general recommendations and reports to the UN General Assembly and Economic and Social Council.

Ms Delaney referred to Article 12 Equal Recognition before the Law, which states that “... persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life” and “….access by persons with disabilities to the support they may require in exercising their legal capacity”. She said it was not yet clear whether the Convention required a  supported or substitute decision making model.
On the topic of equal recognition before the law and supported versus substitute decision making she referred again to Article 12 which says “all measures that relate to the exercise of legal capacity (must) provide for appropriate and effective safeguards to prevent abuse… safeguards shall ensure measures respect the person’s rights, will and preferences... are proportional and tailored to the person’s circumstances, apply for the shortest time possible...”
She said that Article 12 suggests people should be given the support they need to exercise their capacity; and that measures must respect “rights, will and preferences” which suggests that a person’s wishes should still prevail. On other hand the Australian Human Rights and Equal Opportunity Commission and others have expressed the view that the provisions about safeguards would be meaningless if involuntary treatment not allowed. She though that what was clear was that the debate about the impact of Convention on involuntary treatment will continue for some time; and that the Convention tilted the Mental Health Act and similar legislation further towards freedom of decision and personal autonomy. What was also clear was that the Convention strengthened the argument for governments to introduce legally enforceable advance directives and that mental health services and other public authorities should consider whether their policies and procedures were in line with the Convention as well as the Charter.

Ms. Delaney proposed another example of how the Convention might influence change in  Article 16 which requires governments to prevent exploitation, violence and abuse by ensuring appropriate forms of gender and age sensitive assistance and support which was more support for separate services for women.
Participant O Question / Comment

How would you ensure the integrity of an advance directive and a consumer’s capacity to make such a document?

Response

Ms. Delaney said there was a danger of a clinician influencing this document. That clients would need independent legal advice and perhaps a declaration that they have had such advice and are giving full, informed consent and have that full understanding required.
Participant P Question / Comment

Because we are all different how would someone judge their situation without knowing them and their situation intimately? How or will friends and or relatives play a role? For example how will we know if our wishes are going to be followed or adhered to?
Response
Ms. Delaney said that under an advance directive model what other people thought was not the point, as they shouldn’t make the decision. This question highlighted the value of ensuring people close to you know what is set out in your directive so they can assist you getting it.
Participant Q Question / Comment

If you were not capable of making a directive decision you should have an executive or family member make a decision for you.
Participant R Question / Comment

Will the Convention help people with physical difficulties, that is arthritis? Is it hard to implement because it is international and not a state or Australian piece of legislation?
Response

Ms. Delaney said the Convention applied to disabilities in general and that it was not in force yet for Australia but that it was likely to ratified  at the end of this year. It can still be used to interpret the Charter despite not having been ratified.
8 Points of view about involuntary treatment
Involuntary treatment – an argument for its continuation and an analysis of what the Human Rights and Responsibilities Charter might deliver to consumers without the need to abolish involuntary detention or treatment - Mark Lacey 
Mr. Lacey said he planned to speak about involuntary treatment, argue for its continuation and analyse what the Human Rights and Responsibilities Charter might deliver to consumers without the need to abolish involuntary detention and / or treatment. He would speak from his own lived experience that is as someone living with a mental illness and also from his experience of observing and getting to know other consumers and the issues they seemed to face, over the last eleven years of his work as a consumer consultant.  He would argue why he believed involuntary detention and treatment was necessary, and in some contexts was the lesser of two evils or even a necessary good, compared with a system that allowed no involuntary detention and treatment.  He would discuss some of the destructive and constructive things he had observed in abuses of consumers’ rights and confronting those abuses and give some ideas to how the state’s recent Charter might drive some work to reform some of these abuses and replace them with more constructive action.

He said there were arguments for the maintenance of involuntary detention and involuntary treatment laws because firstly involuntary detention kept people alive, that it was legitimate to save lives and anything else denied the right to life. He said it was most self-evidently needed to deprive an individual of the ability to take their own life or do significant harm to themselves, take actions that lead to harm to others, or prevent them from reaching situations where either type of harm could become reality. He said involuntary treatment was then required so that the involuntary detention was not wasted custodial care, but used profitably to aid recovery so that the person could get to a place where his or her freedoms were used to do good rather than harm.

Mr. Lacey said on reflection of his own case he could say truthfully that he believes for a number of years his illness was such that he required involuntary detention as the only sure way to stay alive and that as a worker, he believes that on at least one or more occasions, ensuring involuntary detention has kept someone else alive who would not otherwise, by their own admission, have survived.
He said involuntary treatment meant the service used all its resources and strength to assist and require the person to become fully well. Once detained involuntary treatment was imperative for without it detention would be a farce and became merely custodial depriving a person of their freedom, without any movement towards recovery. He said involuntary treatment often delivers real victories, that is, freedom from mental illness as well as freedom from the mental health system. He said without it, the system seems to deliver too many hollow victories of freedom from the system without being free of the most disabling effects of the illness.

Mr. Lacey said he would talk about how the Charter might assist us repair a mental health system to ensure more people get just and good outcomes and would talk about fighting other falsehoods and the risk of medical science wrongly used. He did not want to give the impression that he approved of all uses of involuntary treatment and detention so that doctors were given a blank cheque book to write out orders for involuntary treatment and detention whenever the mood took them as involuntary detention and treatment wrongly applied could do harm as well as good but that the harm was symptomatic of the law and psychiatry being used falsely or incompetently, rather than a problem with the law itself.

The first danger was in the false use of medication by psychiatrists who did not appear to use their science competently, the second was in the failure to use a range of treatments, that medication seems to be only one of a range of treatments that a good service should use the third danger was in the punitive use of medication for example: “you do what I want or I will steadily increase your medication to the point of absurdity and real physical risk” which was characteristic of a really bad service.

He suggested dealing with this by; supporting a consumer to know their rights and so appeal to the Mental Health Review Board and that an appeal could be bolstered by pointing out the Human Rights that people thought were being denied. Using the Charter might as a second line of attack to broaden and reinforce battles thus attacking on two fronts, in a similar way to the pincer movement which has won many battles for canny military leaders or the combination of the guile of Warne and the technical virtuosity of McGrath which has won a decade of international cricket for Australia.

He said the Charter could potentially be used to deliver outcomes for individual consumers in advocacy but that if that was where the Charter ended, it would be as much use as a tap dripping that gradually wore a groove or hole in a wooden fence but that the Charter in full force as a framework for all state laws was the full force of the fire hose in the hands of a CFA veteran that will knock that fence to the ground.
Mr. Lacey said the Charter could deliver freedom from an abuse of the right to “medical or scientific treatment without full, free and informed consent” by requiring a consumer be furnished with an environment in which they could demonstrate the presence or absence of the capacity to consent.
He thought that the Charter could also deliver freedom from an abuse of the right to “liberty of person” and simultaneously abuse of the right to “freedom of movement” by creating a system in which all consumers receive the right to good legal representation. He said the process of legal representation could have the therapeutic power to focus a consumer’s arguments and so deliver the potential of real insight and the road to real victories and in turn freedom from illness and from the system.

Mr. Lacey hoped and trusted that the Charter allied with the Mental Health Act and, its rewrite, would obliterate some of the greater injustices of the mental health system.  That it should then leave it to do the good that it has set out in the hearts and minds of the workers, families and consumers that are a part of it to do, but that sometimes seems to get lost along the way.  He thought a few ways in which the fire hose might work were; to help with communication about medication and the right to consent. He presented a case example where a psychiatrists asked a consumer to “take these tablets” when she was in the grip of mania and in his first meeting with the consumer when deciding to involuntarily detain her.  The psychiatrist reasoned that the consumer ‘Marg’ was too unwell to take in that she was taking different medication so did not inform her of the change in dose or type. Mr. Lacey thought the consumer was justifiably outraged.  He took up the issue with the Director of Clinical Services and they agreed that a person should be told the basics of medication at the outset of the change, even if they were unwell.  They agreed that as the medication began to work and the person could take more information in, the consumer and psychiatrist should enter into fuller discussions about the specifics of the medication.

Mr. Lacey had taken an even stronger stand on the issue after considering the Burdekin report and felt that information needed to be given, regardless of the psychiatrist’s judgment about the mental state of the consumer, that the presence of mania or any other illness was irrelevant to the psychiatrist’s decision-making process.  That they needed to give full information about how a medication worked, why it was prescribed, what side effects it caused, what other alternative treatments existed and the likely cost of the medication if requested.  If the psychiatrist was correct that mania was interfering with the consumer’s capacity to understand these factors and come to a decision about treatment, the discussion should be revisited so the consumer is given as many chances to reach informed consent rather than not informing the patient at all as the doctors initially argued.

He said a psychiatrist could not properly test their judgment that a consumer did not have the capacity to consent to treatment, without offering the full information that would be required for a sane person to reach an informed decision.  If the consumer is truly unwell, the impaired judgment that makes up the lack of capacity to consent should be revealed in the consumer’s response to the information given.  For instance, if someone said “I don’t need to take the medication as in reality I own this hospital” when the hospital is a public hospital and so plainly not owned by the person, it was a sure sign that person was unwell and there was an argument that the person might lack capacity. But without giving the person the chance to demonstrate either the presence or absence of capacity to consent, the imposition of involuntary treatment seemed a nonsense.
Mr. Lacey thought the Charter’s would be useful in identifying a breach of her rights to “medical or scientific treatment without full, free and informed consent” and also a breach of “liberty of person” because the psychiatrist assumed lack of capacity to consent on the patient’s behalf, which may not demonstrate a lack of capacity on the consumer’s behalf rather it may demonstrate a failure by the psychiatrist to adequately provide the circumstances, in which they could demonstrate either the presence or absence of the capacity to consent.  In this case, Marg was not allowed the full range of information that would allow her to demonstrate whether or not she was capable of making an informed decision. There seemed no sure way to adjudge that capacity without creating the circumstances for its demonstration and seeing what happens.

Mr. Lacey thought the Charter could assist get access to good legal representation and hoped it could increase the proportion of people who were provided with workable legal representation at the Board.  He thought good legal representation could sometimes assist a person to clarify and crystallise an argument. He thought the lawyer’s work had real therapeutic value in assisting this, and confusion could be steadily or even haltingly replaced by a set of more reasoned arguments as the person is forced to review the reasons for their beliefs about their need for care or their ability to cope without it. This may lead the person to be more reasonable and in tune with reality by allowing an apparently hopeless and confused set of arguments to be reworked into something that gives the consumer a real chance.

He suggested people’s lack of access to legal representation denied their “liberty of person” and simultaneously their “freedom of movement” and was therefore a denial of their human rights under the Charter.  He quoted Sophie Delaney that 90% of people going before the Board do not have access to legal representation.  He said liberty of person was denied by the state’s failure to provide access to good legal representation.

Mr. Lacey thought another potential use for the Charter’s provision about “humane treatment when deprived of liberty” was that it could assist consumers’ and workers’ rights to visit a toilet when in seclusion. He said that although the Mental Health Act, should be enough provide for this basic right it seemed to him it was not always so.  He referred to a case example in his service a few years before, of a series of instances of this right being denied with the usual unacceptable consequences of people being forced to defecate or urinate in the seclusion room, and then to be asked to clean up after themselves. This made it appear there was some failure in the person, when it was clear that the service was at least as guilty a party in not acting legally according to the Mental Health Act.  The requires that a person is checked at least every fifteen minutes to see if they need food, drink, blankets or access to a toilet. 

Mark said his service’s Consumer Advisory Group asked that people’s rights to access to a toilet, along with their responsibility to treat staff with respect, be printed in a stencil on a wall in each of the two seclusion rooms. Staff could then be held to account by any consumer that spent time in seclusion and could read.  He added that in his view if a consumer abuses the human rights of a service provider to fair treatment by doing something like vomiting near a staff member, when a bucket has been provided, the service has a right and a responsibility to require that the consumer make some reparation for that abuse.  That could involve apologising to the staff and cleaning up the mess that they have unnecessarily made.  It then becomes the service provider, whose has human rights not to be treated in a degrading manner and it becomes paramount that the service provider be protected by a piece of legislation like the Charter.

Finally, Mr. Lacey said hoped the Charter could deliver freedom from the abuse of the right to ‘liberty’ and ‘the person’s reputation’ and that he believed refusal to consent was not a sign of the need for treatment and that the current Mental Health Act was wrong in stating that a person could be denied the right to liberty on the basis of their refusal to accept treatment when it was demonstrated that they have the capacity to consent to that treatment.  He hoped the Charter assist excise this criterion from the Mental Health Act.

He referred to a case example that he had witnessed where a service had argued that a small business owner was deluded in their belief that they needed freedom to run their business. By detaining the person unjustly, it could have forced the disintegration of that business and deprived the person of their reputation in the community as a successful small business owner, their right to a livelihood and their ability to provide for their family.

Mr. Lacey repeated his initial contention that fighting abuses could be done without abolishing the powers of the Mental Health Act to be able to treat people involuntarily when that was necessary. He called to Consumer Consultants to be committed and compassionate advocates against injustice to consumers and/or workers to make the Charter work. He said anything else would allow an insipid, ineffective system to develop.
9 Is Involuntary Psychiatric Treatment “Reasonable, Necessary, Justified and Proportionate”? - David Webb

Mr. Webb first topic was the Human Rights Charter on involuntary treatment and reminded participants that under Section10 a person must not be subjected to torture, or treated or punished in a cruel, inhuman or degrading way; or subjected to medical or scientific experimentation or treatment without his or her full, free and informed consent.
He said medical treatment was a fundamental civil and political right in the same category as torture, that coercive (not just involuntary) treatment was also prohibited. He said medical experimentation (‘clinical innovation’) was common practice in mental health and that was OK, but never without consent.
He referred to the Convention on the Rights of Persons with Disabilities and Article 12 about Equal recognition before the law whereby “States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life” and “States Parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity”.
He also referred to Article 25 on Health and quoted part of that section that parties should “Require health professionals to provide care of the same quality to persons with disabilities, including on the basis of free and informed consent...”. Mr. Webb said this prohibited any discrimination on the basis of disability and was a paradigm shift from substituted to supported decision-making.

He acknowledged that the Human Rights Charter had limitations and outlined what they were and when they may be limited. “A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a free and democratic society based on human dignity, equality and freedom, and taking into account all relevant factors including the nature of the right; and the importance of the purpose of the limitation; and the nature and extent of the limitation; and the relationship between the limitation and its purpose; and any less restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve” Section 7. At the same time he said the VEOHRC limitations must be reasonable, necessary, justified and proportionate. 
He referred to Victoria’s Mental Health Act (MHA) Section 8 criteria for involuntary treatment that the person appears to be mentally ill; and the person's mental illness requires immediate treatment and that treatment can be obtained by the person being subject to an involuntary treatment order; and because of the person's mental illness, involuntary treatment of the person is necessary for his or her health or safety (whether to prevent a deterioration in the person's physical or mental condition or otherwise) or for the protection of members of the public; and the person has refused or is unable to consent to the necessary treatment for the mental illness; and the person cannot receive adequate treatment for the mental illness in a manner less restrictive of his or her freedom of decision and action.
He said there were human rights weaknesses of the MHA, that limiting rights was the sole purpose of the MHA, which discriminated on the basis of disability (medical diagnosis/status), was based on an inappropriate and obsolete medical model and that human rights were social, cultural and legal rather than medical. He said it assumed validity of ‘mental illness’ and psychiatric treatments and assumed a pragmatic argument for limiting rights that is that it saves lives. This conflated involuntary detention with involuntary treatment and the risk to others with the risk to self. He thought it provoked a high risk of harm including the risk of suicide and said there was hypocrisy in the terms “least restrictive means”.

Mr Webb questioned the validity of mental illness quoting A Research Agenda for DSM-V (p 33), “At the risk of making an overly broad statement of the status of neurobiological investigations of the major psychiatric disorders noted above, it can be concluded that the field of psychiatry has thus far failed to identify a single neurobiological phenotypic marker or gene that is useful in making a diagnosis of a major psychiatric disorder or for predicting response to psychopharmacologic treatment." by D. J. Kupfer, M.D., M. B. First, M.D., and D. A. Regier, M.D., M.P.H., available online for free, at: http://appi.org/book.cfm?id=2292.

In plain language the best that could be said about the current scientific status of both psychiatric diagnosis and (bio) psychiatric treatments was that both were hypothetical.

He thought the risk of harm to self and or others was conflated because the threat of harm to others was a socio-legal (not medical) issue for the criminal justice system which needed to be based on real, actual behaviour. The same rules were required for everyone so we did not discriminate based on medical diagnosis/status. He thought discrimination in the MHA was not supported by evidence, for example, if the system were serious about pre-emptive intervention of a high-risk demographic, then it should lock up young, drunk men!

The risk of harm to self was also conflated because suicide is not illegal but society’s wish to intervene was considered reasonable. He said it was the only valid criteria for limiting rights in the MHA but it required careful criteria, plus checks and balances, especially consideration of what interventions were reasonable, necessary, justified and proportionate.
He said weaknesses of the medical argument for psychiatric forces included that it assumed a pragmatic (not human rights) argument that force saves lives but he said force also costs lives along with other great harm and suffering. He said this pragmatic equation required evidence whether more lives were saved than lost and pointed out that there was no research on this but there was strong circumstantial and anecdotal evidence that force caused great harm and suffering, including suicide. He said suicidality was not a medical condition and that psychiatric diagnosis was not a good predictor of suicide. Mr. Webb said (bio) psychiatric treatments were not good protections against suicide and that involuntary psychiatric treatment poses real risk of worsening or triggering suicidality. He referred to 3 medical ethics principles, first do no harm, unpredictability, and unreliability.
On the subject of ‘Forced Treatment Saved My Life’ he said it was a potent justification for the pragmatic argument but perhaps personal testimonials were the critical, missing evidence. To get this he thought a proper commission of enquiry was needed to hear from those harmed by psychiatric force as sadly, the dead could not testify! Mr. Webb thought that then, and only then, can we apply the pragmatic equation and ask whether psychiatric force was demonstrably justified in a free and democratic society. But, most importantly, in terms of human rights made the statement that “You might think you can waive your human rights, but you are not entitled to waive mine!”

Mr Webb went on to discuss the least restrictive means and detention versus treatment, he said we needed to decouple forced detention from forced treatment as involuntary treatment was the more severe limitation and many experience involuntary treatment as assault (torture) and it controls and or alters who you are, not just where you are. He said the first requirement of suicide prevention was a safe space (sanctuary) but that sanctuary and involuntary treatment were contradictory as they were mutually exclusive.

He said the least restrictive means was sanctuary without involuntary treatment, that is was possible and existed overseas but was currently “unreasonably unavailable” in Victoria. He said the status quo, like the pragmatic argument, was not sufficient. Proper human rights analysis was required for any and each intervention that limits a person’s human rights. 

To sum up Mr Webb offered the following Involuntary Detention – Human Rights Analysis
	The nature of the right
	Fundamental – the right to liberty

	The importance and purpose of the limitation
	High – to prevent suicide

	Nature and extent of the limitation
	Severe – loss of liberty
Requires careful criteria for assessing suicidality, plus checks and balances to protect against misuse 

	Relationship between limitation and its purpose
	Strong – ensures safety of suicidal person

	Any less restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve
	Could be reasonably available and achieves purpose with minimal restriction (but requires checks and balances as noted above). 

	The nature of the right
	Fundamental – right to refuse medical treatment and to physical and mental integrity 

	The importance and purpose of the limitation
	Questionable – psychiatric diagnosis/treatment inadequate for assessing/helping suicidality 

	Nature and extent of the limitation
	Extreme and risky – loss of physical and mental integrity, risk of suicide 

	Relationship between limitation and its purpose
	Weak – little evidence that it saves lives, significant evidence that it can cause harm

	Any less restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve
	Less restrictive means possible (but are unreasonably unavailable), weak link between limitation and purpose


In conclusion Mr. Webb said involuntary detention can be demonstrably justified as reasonable, necessary, justified and proportionate when, and only when, there is a demonstrable risk of serious self-harm. Involuntary psychiatric treatment could not be demonstrably justified as reasonable, necessary, justified and proportionate under any circumstances. He proposed to replace (that is abolish) the MHA with a Suicide Prevention Act whose sole purpose was to help prevent suicide where the only human rights limitation was a power to detain someone to safety, where there was no discrimination on the basis of disability (that is, medical diagnosis and or status) and there would be no medical treatment without full, free and informed consent.

Participant S Question / Comment

Have either Mr. Lacey or Mr. Webb applied their thoughts to other Charter provisions such as freedom from forced work? Also there are interactions with criminal law in s 20 Crimes (Mental Impairment and Unfitness to be Tried) Act and the mental impairment plea where  punishment becomes greater than what would have been given to someone without a mental disorder.
Response

Mr. Webb responded that some rights were inalienable such as torture and slavery and that medical treatment was on the edge of the ball park but forced work was never OK. He said the mental impairment defence needed to be abolished and that it played more of a role in mitigation of a sentence than in determination of guilt.
Participant T Question / Comment

I agree that consumer opinions need to be looked into but consumers often comment after involuntary treatment that it was for their benefit.
Response

Mr. Webb said it needed a balancing equation and wondered how many people needed to die as a result of involuntary detention versus those who benefited.
Participant U Question / Comment

Drugs cause distress rather than treat it.
10 Survey of participants most important Human Rights issues

At this point in the proceedings individuals, not groups, were asked to prioritise their issues of concern from a prepared survey using a colour coding system. The participants were asked to identify themselves according to a particular category. Many chose more than one category. A copy of the survey is attached in Appendix 2. 48 participants attempted to complete the survey.  39 gave a clear indication as to their top priority for change. 9 participants either did not give a clear indication of their priority or failed to clearly nominate what issues were of most concern. These 9 surveys do not specify whether they were completed by consumers or not.
Categories of participants who completed the 39 surveys
Consumer categories

9 identified as a consumer 

1 identified as a consumer + mental health worker + advocate + other
2 identified as a consumer + mental health worker + advocate

3 identified as a consumer + mental health worker

3 identified as a consumer + advocate

Non-Consumer categories

1 selected mental health worker + carer

6 identified as mental health workers
3 identified as other

2 identified as an advocate
8 did not categorise themselves in any way
Consumer priorities ie: 1st priority 

(Total 18 surveys)

	Less Administration Orders/make own financial decisions
	0

	More access to treatment
	2

	Access to non-medication support and treatment
	5

	Charter should include rights to housing, work, income security etc
	3

	Better information about treatments and side effects
	0

	Abolish involuntary treatment
	2

	Change involuntary criteria so only where risk of harm much higher
	0

	No involuntary treatment if are able to make informed decision
	1

	More choice about treatment
	0

	We need advance directives
	1

	Police should treat Consumers better
	0

	Police should be less involved
	0

	Better information about rights when made involuntary
	0

	Restraint and Seclusion are particular problems
	1

	Better conditions in hospital
	1

	More rights around ECT
	0

	Improve complaints processes
	0

	Separate services for women and girls
	0

	MHRB not independent enough
	1

	8 weeks too long to wait for MHRB hearing
	1

	More legal representation at MHRB
	0


List of additional issues added to consumer surveys
· More stories and how consumer coped with being a consumer in and out of their hospital and community

· Rights of voluntary being held under threat of involuntary

· Treatment of those with personality disorders not governed by legislation adequately

· I would like people with mental illness to be informed whenever they are of their rights particularly in relation to Government Departments in relation to confidentiality.  Everyone has rights! Everyone is created equal!

· Rules around involuntary treatment shouldn’t change particularly for patients with psychotic illnesses.
· It should be easier for doctors to make a person an involuntary patient.   

· Charter should include rights to housing, work, income, security etc… 

· We need advance directives.   

· Police should be more involved particularly with patient misbehaving in the community who refuse to take medication & who cause a nuisance to the general public.  

· There should be more legal representatives at MHRB

· Legal Capacity

· People or anybody should expect to do the battle not with politicians but with the public servants who front m.p. offices. A public servant will say since Rwanda the U.N. is proved to have no power. We who look at Human Rights to be observed will always have a reluctant public service to battle with.
· No biological intervention without objective evidence of biological defect.

· Break obscene monopoly on human distress that biopsychiatry holds.

· Compensation for destroying my life from psychiatry.

· Destroy ideology based on guesswork.

· Make arrogant psychs aware you can’t learn how to heal human distress from a textbook / uni degree.

· Inward safety issues for sexes.

· Right to choose which medication and what treatment
Extra Comments from those consumers who identified as also being a worker or some other category.
· MHRB should be a VCAT function or at least and independent Board with client representative member

· Remove transexualism from DSM V version

· Educate medical practitioners re: meanings of informed consent

· Treat mental health issues outside the criminal justice system, no police!

· More facilities for voluntary treatment post-discharge care, housing and support and not bigger gaols.
Non-consumer priorities ie: 1st priority 
(Total 13 surveys)

	Less Administration Orders/make own financial decisions
	0

	More access to treatment
	0

	Access to non-medication support and treatment
	1

	Charter should include rights to housing, work, income security etc
	2

	Better information about treatments and side effects
	1

	Abolish involuntary treatment
	0

	Change involuntary criteria so only where risk of harm much higher
	1

	No involuntary treatment if are able to make informed decision
	0

	More choice about treatment
	0

	We need advance directives
	1

	Police should treat Consumers better
	0

	Police should be less involved
	0

	Better information about rights when made involuntary
	0

	Restraint and Seclusion are particular problems
	1

	Better conditions in hospital
	1

	More rights around ECT
	0

	Improve complaints processes
	1

	Separate services for women and girls
	1

	MHRB not independent enough
	1

	8 weeks too long to wait for MHRB hearing
	1

	More legal representation at MHRB
	0


1 survey did not nominate a first preference from the provided list
List of additional issues added to non-consumer surveys

· Evidence based practice B treatment
· Critical analysis on mental health pariadigm b structures

· The right to mobility not just movement

· The right to employment, not just freedom from forced labour

· Examining the use of alternative therapies such as SHTP instead of SSRI’s or MOA’s and holistic treatment including housing, education and employment support.

· Is it a contravention of a consumers human rights to expect them to pay for their involuntary treatment? (current practice at many of the larger services are to expect the consumer to pay for prescriptions/dispensing).
· The right not to be neglected when ill / right to health services

Consumer priorities ie: 2nd priority 

	Less Administration Orders/make own financial decisions
	0

	More access to treatment
	0

	Access to non-medication support and treatment
	4

	Charter should include rights to housing, work, income security etc
	1 

	Better information about treatments and side effects
	2

	Abolish involuntary treatment
	0

	Change involuntary criteria so only where risk of harm much higher
	0

	No involuntary treatment if are able to make informed decision
	3

	More choice about treatment
	1 

	We need advance directives
	0

	Police should treat Consumers better
	0

	Police should be less involved
	0

	Better information about rights when made involuntary
	0

	Restraint and Seclusion are particular problems
	1 

	Better conditions in hospital
	3 

	More rights around ECT
	0

	Improve complaints processes
	2

	Separate services for women and girls
	0

	MHRB not independent enough
	0

	8 weeks too long to wait for MHRB hearing
	0

	More legal representation at MHRB
	0


1 survey did not specify a 2nd preference.
Non-consumer priorities ie: 2nd priority

	Less Administration Orders/make own financial decisions
	0

	More access to treatment
	1 

	Access to non-medication support and treatment
	2

	Charter should include rights to housing, work, income security etc
	1 

	Better information about treatments and side effects
	0

	Abolish involuntary treatment
	0

	Change involuntary criteria so only where risk of harm much higher
	2 

	No involuntary treatment if are able to make informed decision
	0

	More choice about treatment
	1 

	We need advance directives
	0

	Police should treat Consumers better
	0

	Police should be less involved
	0

	Better information about rights when made involuntary
	0

	Restraint and Seclusion are particular problems
	1 

	Better conditions in hospital
	1 

	More rights around ECT
	0

	Improve complaints processes
	0

	Separate services for women and girls
	1

	MHRB not independent enough
	0

	8 weeks too long to wait for MHRB hearing
	1 

	More legal representation at MHRB
	1  


1 survey was unable to identify a clear 2nd priority.

Consumer priorities ie: 3rd priority 

	Less Administration Orders/make own financial decisions
	1

	More access to treatment
	0

	Access to non-medication support and treatment
	0

	Charter should include rights to housing, work, income security etc
	0

	Better information about treatments and side effects
	1 

	Abolish involuntary treatment
	0

	Change involuntary criteria so only where risk of harm much higher
	1 

	No involuntary treatment if are able to make informed decision
	0

	More choice about treatment
	0

	We need advance directives
	1 

	Police should treat Consumers better
	0

	Police should be less involved
	2

	Better information about rights when made involuntary
	2 

	Restraint and Seclusion are particular problems
	1

	Better conditions in hospital
	1 

	More rights around ECT
	1 

	Improve complaints processes
	0

	Separate services for women and girls
	1

	MHRB not independent enough
	1 

	8 weeks too long to wait for MHRB hearing
	0 

	More legal representation at MHRB
	2 


3 surveys did not specify a 3rd priority.

Non-consumer priorities ie: 3rd priority

	Less Administration Orders/make own financial decisions
	0  

	More access to treatment
	0

	Access to non-medication support and treatment
	0 

	Charter should include rights to housing, work, income security etc
	1 

	Better information about treatments and side effects
	1 

	Abolish involuntary treatment
	0

	Change involuntary criteria so only where risk of harm much higher
	0

	No involuntary treatment if are able to make informed decision
	1

	More choice about treatment
	1 

	We need advance directives
	3

	Police should treat Consumers better
	0

	Police should be less involved
	0 

	Better information about rights when made involuntary
	1

	Restraint and Seclusion are particular problems
	0 

	Better conditions in hospital
	1 

	More rights around ECT
	0

	Improve complaints processes
	0 

	Separate services for women and girls
	2 

	MHRB not independent enough
	0

	8 weeks too long to wait for MHRB hearing
	0 

	More legal representation at MHRB
	0


2 surveys were unclear about their 3rd priority.

Consumer priorities ie: 4th priority 

	Less Administration Orders/make own financial decisions
	0

	More access to treatment
	0

	Access to non-medication support and treatment
	2

	Charter should include rights to housing, work, income security etc
	1 

	Better information about treatments and side effects
	1 

	Abolish involuntary treatment
	0

	Change involuntary criteria so only where risk of harm much higher
	1 

	No involuntary treatment if are able to make informed decision
	0

	More choice about treatment
	1 

	We need advance directives
	0

	Police should treat Consumers better
	0

	Police should be less involved
	0

	Better information about rights when made involuntary
	0

	Restraint and Seclusion are particular problems
	1 

	Better conditions in hospital
	0

	More rights around ECT
	1 

	Improve complaints processes
	4

	Separate services for women and girls
	1 

	MHRB not independent enough
	0

	8 weeks too long to wait for MHRB hearing
	2

	More legal representation at MHRB
	1 


3 surveys did not have a clear 4th priority.

Non-consumer priorities ie: 4th priority

	Less administration orders/make own financial decisions
	0

	More access to treatment
	0

	Access to non-medication support and treatment
	1

	Charter should include rights to housing, work, income security etc
	0

	Better information about treatments and side effects
	1 

	Abolish involuntary treatment
	0 

	Change involuntary criteria so only where risk of harm much higher
	0 

	No involuntary treatment if are able to make informed decision
	2 

	More choice about treatment
	1 

	We need advance directives
	1 

	Police should treat Consumers better
	1 

	Police should be less involved
	1 

	Better information about rights when made involuntary
	0 

	Restraint and Seclusion are particular problems
	1 

	Better conditions in hospital
	0

	More rights around ECT
	0

	Improve complaints processes
	0

	Separate services for women and girls
	0 

	MHRB not independent enough
	0

	8 weeks too long to wait for MHRB hearing
	1

	More legal representation at MHRB
	1


2 surveys did not have a clear 4th priority.

Consumer priorities ie: 5th priority 
	Less Administration Orders/make own financial decisions
	0

	More access to treatment
	1 

	Access to non-medication support and treatment
	0

	Charter should include rights to housing, work, income security etc
	0

	Better information about treatments and side effects
	1 

	Abolish involuntary treatment
	0 

	Change involuntary criteria so only where risk of harm much higher
	1 

	No involuntary treatment if are able to make informed decision
	2

	More choice about treatment
	0 

	We need advance directives
	3 

	Police should treat Consumers better
	1 

	Police should be less involved
	0

	Better information about rights when made involuntary
	0

	Restraint and Seclusion are particular problems
	0

	Better conditions in hospital
	0

	More rights around ECT
	1 

	Improve complaints processes
	1 

	Separate services for women and girls
	1 

	MHRB not independent enough
	0

	8 weeks too long to wait for MHRB hearing
	2

	More legal representation at MHRB
	0


4 surveys were unclear about their 5th priority.

Non-consumer priorities ie: 5th priority
	Less Administration Orders/make own financial decisions
	0

	More access to treatment
	1 

	Access to non-medication support and treatment
	2 

	Charter should include rights to housing, work, income security etc
	0

	Better information about treatments and side effects
	0

	Abolish involuntary treatment
	0

	Change involuntary criteria so only where risk of harm much higher
	1 

	No involuntary treatment if are able to make informed decision
	1

	More choice about treatment
	0

	We need advance directives
	0

	Police should treat Consumers better
	0

	Police should be less involved
	1 

	Better information about rights when made involuntary
	0

	Restraint and Seclusion are particular problems
	0 

	Better conditions in hospital
	1 

	More rights around ECT
	0

	Improve complaints processes
	0

	Separate services for women and girls
	0

	MHRB not independent enough
	0 

	8 weeks too long to wait for MHRB hearing
	2

	More legal representation at MHRB
	2

	Rights of voluntary being held under threat of involuntary
	0

	Legal Capacity
	0

	Treatment of those with personality disorders not covered by legislation adequately
	0


3 surveys were unclear about their 5th priority.

Appendix 1
Complete List of Issues from Group Exercise – Issues of Concern
Group 1

· Choice of meds: Taking or not

· Choice to have professional expertise

· Right to alternative therapies

· Concerned of side-effects of medication

· Assessing information

· Who decides if I am well?

· Seclusion – what rights do people have?

· Appropriate information in psych wards

· Difficult to get second opinion

· CTO can be beneficial for patients

· Stigma of mental illness

· Increase in government resources – lack of resources not an excuse
Group 2

· Ambulances – more discrete form of dignified transportation to hospital

· Property rights – involuntary treatment often means that mobile phones, personal effects are taken from you

· Holistic assessment on admission , treatment and care

· Holistic approach to both pre- and post- hospitalisation and enduring
Group 3

· Lobbying for expanded charter in 2010

· Economic, social and cultural rights

· Enforceability

· How the charter can change cultural attitudes of service providers

· Making medical profession aware of obligation to get full, free and informed consent

· Inclusion of consumer perspective in decision-making, including Mental Health Review Board

· Take Mental Health Review Board out of Department of Human Services and make it part of Victorian Civil and Administrative appeals tribunal 

· Increase Mental Health Review Board capacity to provide a fair, full and complete hearing

· Consumers should have resourcing for legal representation before Mental Health Review Board

· Legal advocates should be able to access independent, competent and expert psychiatric evidence provided by the MHRB

· Access to effective, competent complaints mechanism

· Translating charter into clinical practice e.g. ‘open’ wards which have locked doors

· Mental health approach from a recovery perspective – a strength based (social personal wellbeing) approach rather than from (so-called objective) illness perspective  

· Fully independent, adequate information regarding side effects of treatment

Group 4

· Balance between freedom from forced labour and right to employment

· If working from 9-5pm, how do you access ongoing treatment?

· What barriers to push to make the Victorian Charter into Federal Law?

· Right to choose where you are treated, not just right to be informed

· Timeliness of treatment (psychiatrist asking patient every hour at onset of illness, but not asked when well) and can answer well any question regarding past medications

· Is it in the Charter that when a patient is forced to receive treatment that the person also pay for the treatment? Why? 

· Right to access treatment not in the Charter, nor right to mobility (not just freedom of movement)

· More education about diagnosis, medication and treatment (side-effects) and alternatives
Group 5

· Client anger  seen as illness (of treatment)

· Mental Health Review Board should have a consumer on it

· Case meetings on hospital exit don’t take clients voice into account

· Advance directives – when going into hospital in crisis what notice is going to be taken of these

· Without an advocate client seen but not heard

· How do you ensure Advance directive has integrity and has not been influenced by others when being made?

· MHRB  should have an advocate on it (Mental Health Advisor)

· How do you implement Advance Directives? Who is responsible? What time frame? 

· How are Advance Directives (AD) registered? How do you get your copy when in hospital?

· What happens when patient disagrees with AD they had previously made?
Group 6

· Accountability!

· Choice – gender specific wards

· Advocacy – independent legal and peer support

· Culture of mental health services

· Understanding rights

· Working out ways to respect it, NOT to get around it

· Mental illness is not a life sentence

· CALD – unaware of rights/language interpretation

· More protection for involuntary than voluntary treatment

· Law reform of the Mental Health Act

· Advance Directives – makes rights tangible. Self determination. Make them legally binding

· What are the consequences of breaching human rights? The charter?

· Educating people about your rights and implementation. Understanding

Group 7

· Input: in own treatment, reasons for: (explain)

· Obstacles/barriers when attempting  second opinion or change doctor (tardiness, reluctance, institutional ‘brick wall’)

· Bias in second opinion (not truly independent)

· How can we address feelings of powerlessness that many feel in inpatient services (and beyond) e.g. lack of knowledge/rights

· Lack of welcome and explanation of what is going on or happening

· Difficulty in accessing psychiatrist / doctor/social worker

· Being kept in the dark

· Face to face (education)

· More  active presence of advocates for patients/participants at agencies/services/inpatients to advise on rights under charter, MHA etc on a regular basis – printed material not enough

Group 8

· Protection from torture and cruel, inhuman or degrading treatment (survey: 77% consumers)

· Freedom of movement (prolong detention, unwarranted detention)

· Recognition and equality before the law

· Fair hearing: timely

· Review of patient legal status (onus of proof)

· Taking part in public life

· Freedom of expression

· Privacy and reputation

Group 9 – ECT issues

· Patients right to have informed understanding of what ECT really is

· Then they may or may not go ahead with it (as voluntary patient)

· Is ECT really necessary for anyone? Seems to work for some, not others

· What parts of the brain are affected? Left or right?

· Is it more beneficial to right or left hemisphere? Or both? Why is a treatment that covers both sides apparently used more often now? 

Appendix 2

Prioritise your personal 5 most important issues
From the attached list, choose your top 5 most important issues.
Place a relevant coloured sticker next to your item of importance according to the list below.
1. Extremely important
 = Red sticker

2. Very important 

= Orange sticker

3.
Important 


= Yellow sticker

4.
Not as important 

= Blue sticker

5. Least important 

= Green sticker

	
	Less administration orders/make own financial decisions



	
	More access to treatment



	
	Access to non-medication support and treatment



	
	Charter should include rights to housing, work, income security etc



	
	Better information about treatments and side effects



	
	Abolish involuntary treatment



	
	Change involuntary criteria so only where risk of harm much higher

	
	No involuntary treatment if are able to make informed decision

	
	More choice about treatment  



	
	We need advance directives



	
	Police should treat Consumers better



	
	Police should be less involved

	
	Better information about rights when made involuntary



	
	Restraint and Seclusion are particular problems



	
	Better conditions in hospital



	
	More rights around ECT



	
	Improve complaints processes



	
	Separate services for women and girls



	
	MHRB not independent enough

	
	8 weeks too long to wait for MHRB hearing

	
	More legal representation at MHRB

	
	...................................................

	
	...................................................

	
	...................................................

	
	...................................................

	
	...................................................


To help us please advise us whether you are 

	A Consumer
	

	A Mental Health Worker
	

	A Carer
	

	An Advocate
	

	Other
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