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Background

The Mental Health Legal Centre is a Victorian statewide specialist community legal centre based in Melbourne.  It is a non-profit organisation run by an independent Committee of Management and receives the majority of its funding from the Victorian Department of Health and Victoria Legal Aid.  
The MHLC provides telephone legal advice and referral to callers from around Victoria, direct legal advocacy and community education about mental health and the law for people in Victoria with, or labelled as having, a mental illness. The MHLC also undertakes substantial research, law reform and policy work in relation to mental health and the law.  All MHLC activities aim to further the rights of people with mental illness in Victoria.
Introduction

On 17 February 2011 the Mental Health Legal Centre (MHLC) conducted a forum for mental health consumers on the Victorian Government’s proposed new mental health laws, entitled the Exposure Draft Mental Health Bill 2010 (Draft Bill).  Since the release of the Draft Bill in October 2010 the MHLC had heard anecdotally that many consumers, although keenly interested in and concerned about the proposed new laws, were unclear about the detail of the laws and what it might mean for them as consumers of mental health services in Victoria.  One of the aims of the forum therefore, was to inform consumers about key aspects of the proposed laws and provide an opportunity to discuss the potential effect of such laws.

The MHLC was also particularly keen to hear directly from consumers themselves what they thought about the laws and what benefits and disadvantages they saw in the proposed laws.  We also wanted to find out, assuming there was going to be a separate ‘Mental Health Act, what consumers wanted such laws to do.  The views gathered at the forum would therefore assist the MHLC in preparing its submission to the Draft Bill.  
This report is a summary of the views and concerns of the 20 consumer participants at the forum on the following key topics: 

1. Compulsory treatment, refusing treatment and “treatment planning”

2. Reviews and appeals, and the Mental Health Tribunal

3. Supported decision-making, “advance statements”, advance directives and the nominated person scheme

4. Electro-convulsive therapy

We acknowledge the pro bono assistance of Maddocks Lawyers in providing transcribing services which greatly assisted in the preparation of this report.
General comments:

Many people remarked that the laws appeared “convoluted” and “confusing to understand”.  Some people were disappointed that the Draft Bill was written in a language that was not accessible to the very people it concerns – “consumers” – people with or labelled as having a mental illness.  Throughout the day it was clear that people felt strongly the importance of the Government understanding how the law impacts or may impact on consumers themselves.  One person was critical of the consultation process itself, describing it as merely a “rhetoric” consultation.  The same person took the view that the laws should be reviewed in five years time, not a further 20 years time.  
Consumers felt that the purpose of mental health laws should be to protect the rights of people with mental illness.  Some people were disappointed, and in some cases angry, that under the Draft Bill mental health laws would fundamentally stay the same – they focus on and authorise involuntary psychiatric treatment.  Some people asked, “Why do we need a separate Mental Health Act anyway?”  One group expressed the view that involuntary treatment can be beneficial for some people.

It was argued that any mental health laws must be consistent with the promotion and protection of consumers’ rights under the Victorian Charter of Human Rights, otherwise there would be no benefits to consumers.
People felt that mental health laws should be “empowering and participatory” for consumers and be more holistic in their approach to “treatment”.  There was doubt about whether the Draft Bill would achieve this.
Some people felt strongly that there should be greater access to services, both in terms of the types of care and treatment available (including alternatives to pharmacological treatments), as well as the circumstances in which people can effectively access such care and treatment.  Many people questioned whether the Draft Bill would provide better access to services by shifting the focus from coercive to voluntary treatment.  In practice it was felt there needed to be sufficient services including hospital beds made available to people who sought such care and treatment, before they were in acute distress or need.  In practice more and varied services should be available to people, including a greater range of less restrictive options.  People should also have a choice of public mental health services and not be limited to attending only the service in the region where they live.  As one person commented:

Is there anything in this Act that’s going to change what happens now ‘cos you can... get attended to at a clinic if you are made ‘involuntary’.  Everyone talks about voluntary patients but [try] showing up saying, ‘I’m in distress’ and you won’t get in if they don’t see you’re serious enough... [as a voluntary patient] you’ll be the first one kicked out.
One other person explained that:

We’ve lost asylum which was very healing for a lot of people... – to be able to just step out of your life for a little while, sit under a tree and think about what’s going wrong before everything has completely fallen apart... – it’s such a shame that that’s no longer built into the system.... [A]n occasional weekend off from your life may stop that stuff from happening, but you can’t get it.
There was skeptism that the draft laws would improve this situation.  As one person explained:

[the distinction between] voluntary versus involuntary is a farce unless the system’s funded properly; pretending that there’s a difference is just ridiculous.
1. Compulsory treatment, refusing treatment and “treatment planning”

Compulsory treatment

Despite the move in the Draft Bill to a staged system of involuntary treatment orders (now “compulsory orders”) and some changes to the process and criteria for such orders, many people clearly felt there was unlikely to be any really significant change in the compulsory treatment regime.  Some consumers thought the effect of the new laws would be the same, as one person explained:

Either being involuntary or the threat of being involuntary will lead to compliance just as it does now.  
As one group commented after discussing both the compulsory treatment and treatment planning provisions:

We’re not sure that the changes are that vast that they would have really any significant change in what happens but certainly the second opinion [after 3 months of involuntary treatment] and the going for review [at the Mental Health Tribunal before extending certain orders]... is actually a different change that will happen but we’re not sure that any of the other changes are significant enough to create a change on the ground

For some consumers, the only benefit they saw in the changes to the compulsory treatment and treatment planning processes, was the ability in the Draft Bill to legally nominate a person to be informed of certain events – such as the making of a compulsory order – and be consulted on particular issues, such as treatment planning.  As one group said:

... the only benefit we could see really was being able to nominate somebody.  We’re a bit cynical [but]... that’s about the only thing we could say is a benefit.  Otherwise it looks much the same, just in different wording.

As people commented later on however, there were concerns about the overall limitations of the nominated person scheme in the Draft Bill (see below at topic 3).  

Some consumers liked the concept of an “assessment order” with a limited (maximum) period of 72 hours which would allow time for a person’s recovery.  One group of consumers saw the more explicit ‘capacity’ test in the criteria for involuntary treatment under the Draft Bill – the test of “significant impairment” in a person’s ability to make decisions – as an improvement.
The fact that an (initial) CTO is limited to no more than 3 months was seen by some consumers as a benefit of the new laws, compared with the current Mental Health Act which provides for an initial CTO of up to 12 months’ duration.
Consumers did support the fact that the authorised psychiatrist could no longer extend a person’s community treatment order.  They liked the fact that the Mental Health Tribunal had to conduct a hearing upon application by the authorised psychiatrist before the making of orders which would authorise a person’s continued involuntary treatment in the community beyond an initial six-month period (Extended Community Treatment Order).  Similarly, consumers also supported the time limit of 28 days on an Inpatient Treatment Order (ITO), after which time only the Mental Health Tribunal could authorise further involuntary detention and treatment in hospital after conducting a hearing and making an Extended Inpatient Treatment Order.  
It was acknowledged however that currently the average stay in hospital is around 10-12 days, implying that, for many inpatients the new safeguards of a time limit on an ITO and prior Tribunal authorisation for extended detention may very well be meaningless.
Refusing treatment
Although under the Draft Bill a person can no longer satisfy the ‘consent’ criteria for involuntary treatment, merely by “refusing treatment”, the Bill nevertheless allows a person to be forcibly treated if they are refusing treatment.  The Explanatory Memorandum to the Draft Bill makes it clear this provision is intended to apply only to involuntary patients.  In discussing the effect of these provisions in the Draft Bill, consumers felt it was far from clear how such provisions were intended to operate in practice.  
Some people questioned the point of having a section separate from the criteria for involuntary treatment, which was about refusing treatment when an involuntary patient.  Because that is precisely how involuntary treatment is perceived – as a way of ensuring compliance for those who would otherwise refuse treatment.
Some people felt very strongly that a person should have the right to refuse certain treatments by way of an (enforceable) advance directive made when a person had capacity.  Such directives it was felt, could in some cases avoid the need for a person to be made subject to involuntary treatment.  (See further on “advance statements” discussion below)
Treatment planning
Some people were of the view that the changes to the treatment planning provisions which required, among other things, the treating team to consult and collaborate with the person themselves, their nominated person and the person’s carer provided the person gave their consent, was a good thing.  They were in favour of a wider perspective and involvement in planning treatment, but there was concern that treatment planning was restricted to purely medical issues whereas it should be broader.  There was a feeling that the term “treatment” was too limiting and that the phrase “care and treatment” or “protection care and treatment” may better reflect a person’s needs.

Some consumers were disappointed that, despite the new “collaborative” treatment planning requirements, psychiatrists and others in the treating team still had a great deal of power to determine how this would occur – how much information to give, and to whom, and how much weight to give to different people’s views.  Many people expressed a concern that evidence provided to the treating team by other people – which was not directly observed by the team – was not treated with adequate skeptism, particularly if the person has not been given a chance to consider the evidence and comment on it.  Some consumers were also keen to have the option, at least, of psychiatric assessments being recorded.  Precisely what safeguards are needed to balance a person’s privacy, with the transparency of the process, it was acknowledged, required further discussion.  
One group felt strongly that reviews of a person’s treatment plan should occur on a weekly basis and that the treating team must have an obligation to explain what treatment is planned, not merely what the treatment is.  As one consumer explained:
[the treatment plan] should be looked at at least weekly and [the person] should have explanations given to them as to what decisions are being proposed and why they’re being proposed so they are then in a position to give informed consent.  Its’ very hard to give informed consent if you do not know and have not had it explained to you the reasons… why the decisions are being made.

Some people took the view that under the proposed new laws there would still be inconsistencies in the provision of information and in the way treatment planning occurs, depending on the person’s status as voluntary or involuntary, and also how the person is perceived by the treating team, regardless of their legal status.  As one person explained:
...the care plan is restricted....  You’re not going to get the same care plan if you’re not cooperative or if you’re refusing treatment or if you’ve got a [psychiatric] history. 

There was also a concern that “care shouldn’t stop and start at the door” of hospital, or be dependent on the path you took to get to there.  The fact that a treatment plan was only mandated for people in the community or at the point of discharge, but no longer for inpatients – particularly those on involuntary ‘Inpatient Treatment Orders’ – was seen by many as a distinct disadvantage of the Draft Bill.  
Second opinion panel of psychiatrists

Some consumers saw a benefit in changes to the law to require a second opinion be arranged after three months of involuntary treatment, and that the opinion be provided by a psychiatrist who is not from treating clinic or hospital.  Some people felt these new provision would benefit consumers, even if the process didn’t result in changes to the person’s treatment.  Some people were concerned however about the lack of accountability in the process.  The fact that a different second opinion means only that the authorised psychiatrist must review, or look again at the treatment plan, was not sufficient.  As one group described:
If the second opinion comes back differing from the first treatment, there no-one reviewing whether that treatment gets changes or not....  There’s no other body that comes over to see if the doctor took on board any of the [other] opinion.
2. Reviews and appeals of compulsory orders, and the Mental Health Tribunal
Review hearings and the Mental Health Tribunal

People felt the effect overall of the Draft Bill was to take away a person’s autonomy and many people could see little if any benefit in the changes to the review process and the (renamed) Mental Health Tribunal.  
The fact that under the Draft Bill, a person could be subject to involuntary treatment and detention in hospital for up to 7 weeks before their order was reviewed, concerned many people.  It was felt that 7 weeks was too long before a review took place and represented no meaningful difference from the current Mental Health Act’s 8-week statutory review period.  One group felt that a 2-week review period was more appropriate.  Similarly, a person living in the community on an Extended Community Treatment Order should have their order ‘automatically’ reviewed at least every 6-12 months, rather than up to 18 months as envisaged by the proposed Extended Community Treatment Order scheme.
The fact that the Mental Health Tribunal would not have the power to conduct a hearing to review an Assessment Order – even on appeal – was seen as a disadvantage of the Draft Bill.
If the Draft Bill resulted in hearings being conducted more frequently than the current, general fortnightly roster, then some consumers felt that would be of benefit.  Also, if the “expert member” of the Tribunal were a consumer, this would, as one group described:
The possibility of a consumer member [on the Tribunal]… would take us in leaps and bounds… it really would.
Consumers felt strongly about the way hearings should be conducted and the process and preparation before the hearing, including getting access to their file.  As one person explained:

Certainly I’d want to see that any files are accessible to the consumer… and free of charge.  They must be provided ‘cos invariably consumers before any Review Board hearings very often they don’t get that information within an appropriate time… so they can defend their case in an adequate and appropriate way.

People were gravely concerned about the Tribunal’s power to order the person themselves not attend the hearing if satisfied that it would be “significantly detrimental to his or her health”.  This is distinct from a person choosing voluntarily not to attend the hearing.  Similarly troubling was the Tribunal’s new, power to review an order “on the papers” without conducting a hearing and, in particular without the attendance of a representative of the treating team for the purpose of testing the evidence in their report.  

Some specific recommendations which people felt should be reflected in the Draft Bill were that:

· If person decides they cannot attend their hearing in person, they should have the opportunity to send a representative of their choice to attend on their behalf ;
· A review of a person’s involuntary order can never and should never take place “on the papers” – it represents a clear disadvantage to consumers and breaches their human rights;

· The treating team has an obligation to give a person timely information about their right to see their file prior to their hearing.  The person must also be given adequate time to see their file to allow them to prepare their case.  The treating team should have specific obligations to facilitate this so a person’s exercise of their rights should not be dependent on whether they have a lawyer assisting them or not;
· Access to files before a hearing should be provided free of charge;
· The Tribunal should have the power to direct the mental health service to trial alternative medications – in other words, not  be limited to merely ordering the authorised psychiatrist “take another look at” the treatment plan;
· The Tribunal should be able to make corrections to material on a person’s file at their request;
· There should be a “consumer ombudsman” whose job it is to hear and determine complaints by a consumer, not only about their treatment but also about the conduct of the Tribunal itself.  The Tribunal and its members should be accountable through a clear and transparent process under the law itself;
· Past decisions of the Tribunal/Mental Health Review Board should be made available to consumers, appropriately deidentified to ensure the person’s privacy is protected;

· In order to ensure mental health services “do things ethically”, one person suggested the government consider ‘interactive clinical documentation’ which would allow people the opportunity to correct any information gathered and noted about them on their file; the Tribunal should have the power to do this.
Review Officers
The lack of independence of Review Officers was a very real concern to many people.  Many consumers expressed concern that the role of the Review Officer was confusing in particular because their lack of independence was not clear to people reading the Draft Bill – some people had had the impression that Review Officers were independent of the Department of Health. 
Some consumers commented that although Review Officers ostensibly “appeared” to be a good system of checks and balances, it was concerning that there was no requirement they act for the person’s benefit.  It was also unclear whether they had any actual power to intervene in the decision-making process.  As one consumer explained:

…you wouldn’t need a Review Officer if everyone’s doing their job!  Why’s the person there in the first place?.... Are they going to review the decision?
Some consumers liked the idea of a person whose role it was to meet with a person made subject to an involuntary order and explain their rights, but they felt such a role demanded additional qualifications including legal qualifications.  One person commented that it would be impossible to effectively review whether orders had been made properly and the process followed without there being objective evidence such as the recording of the assessment interview with the person. 
3. Supported decision-making, “advance statements”, advance directives and the nominated person scheme

Some consumers felt very strongly that, fundamentally, the law should provide for enforceable advance directives.  In this respect, consumers saw the new provisions for advance statements and a nominated person scheme as a distinct benefit in the Draft Bill, though they had some clear concerns about aspects of the proposed laws and some specific recommendations.  

At least when it comes to refusing certain treatments, consumers were of the view that advance directive should be enforceable.  As one group explained:
What do we want the law to do?  Advance directives that override everything else, ie. If I say I don’t want ECT or a certain medication in my advance directive when I’m capable, that should be respected even if I’m made involuntary.  It shouldn’t be able to be overridden.

Despite the limitations and criticisms of the “advance statement” scheme in the Draft Bill, consumers felt overwhelmingly it was important that for the first time the law will formally recognise a document in which they can voice their own opinions about how to and how not to be treated.  One consumer described it as preparing your own “care plan”.  As one person explained:

It’s great to have that process in the [draft] law to encourage people to do their advance statements.
Some consumers were adamant they did not like the fact that “advance statements” under the Draft Bill referred to the term, “wishes and preferences” as it devalues the person’s own experience and views.  Some people were concerned that the way that advance statements were defined under the Draft Bill – limiting general personal preferences to those related to the person’s treatment – was not as broad as how consumers had conceived of the documents.  They were concerned about what people could include in the document and felt that people should have the right to put “whatever is most important to them in the document”.

Many consumers thought that “advance statements” needed to be given stronger weight in the Draft Bill.  Some people took the view that it was not enough to say a person’s advance statement must be considered, rather the language should be stronger.  One group said:

We really dislike the language….  We want it to be stronger.  We want it to say that ‘[the advance statement] must be followed unless there are compelling reason not to’, rather than they ‘must have regard to’ because that’s wishy washy and we want it to be more “person first”.
There was a keen interest in the accountability for overrides of advance statements by the Mental Health Commission.  It was unclear if and how the Commission would intervene if a person’s advance statement was being overridden.  There was considerable support for the Commission having the power and resources to investigate overrides and issue a compliance notice in relation to an advance statement.

People were very interested in the nominated person scheme and were generally supportive of such a scheme.  Criticisms however included the fact that you can nominate only one person.  Instead, a person should have the capacity to nominate both multiple people and also someone to act in the alternative if the first was unavailable or otherwise unwilling to act in that role.
As one person described:

I actually think that limiting it to just one person… is really limiting.  In my own life I think that doesn’t quite work and I’d like the capacity to nominate a few people.  Like have my 3 people who are my support network… kept in the loop [which] is my understanding of the nominated person’s main function.

Participants discussed whether, overall, the new law will have the effect it says it will – namely ‘adopt a supported decision-making approach’.  In general, it was felt that more was required to strengthen in particular the advance statement / advance directive provisions.  As one consumer explained:
The advance statement to me… it’s like me in my strength supporting me when I’m struggling.  So I get to say, when I’m strong, what it is that I want and that to me ought to be… much more strongly involved in the decision making, rather than the psychiatrist saying what’s in my best interest.  I’ve already said what’s in my best interest.  I think advance statements … need to be strengthened in the law…  [because] that to me captures what supported decision making could be or how it could be operationalised.
4. Electro-convulsive therapy (ECT)
Although some consumers opposed the use of ECT in any circumstances, people were resoundingly in favour of the introduction of a system of prior authorisation of ECT by the Mental Health Tribunal, after conducting a hearing.  Although some people may be wary of the Tribunal process because of past experiences, it was felt loudly and clearly that adding this step is an important system of checks and balances.
People were opposed to the increase in the maximum number of treatments which could be consented to in the one course – from six, to 12 in the Draft Bill.  Some people felt this could be more harmful to people.  Some were of the opinion that the Tribunal must also regularly review ECT treatments mid-course. 

Furthermore, some consumers strongly believed that there should be a definite onus on the authorised psychiatrist to actually explore less restrictive alternatives before ECT goes ahead.  One group suggested an obligation to specifically monitor the use of ECT in each mental health service, to ensure ECT was not being used inappropriately to meet hospital Key Performance Indicators to move people out of acute wards quickly.
As previously mentioned in relation to advance statements, many consumers took the view that advance statements or advance directives in relation to ECT must be followed, including an advance refusal of ECT.  Consumers were also very critical of the use of ECT on young people and their still-developing brain and that there was no proven beneficial outcome of ECT in these circumstances.

Emergency ECT
Consumers doubted whether ECT ever needs to be used in circumstances of an emergency where there would not be time to have the matter considered first by the Tribunal in a hearing.  Some consumers questioned how, in any event, one would determine what is “necessary to save person’s life”.  One consumer cited the fact that currently ECT is not generally conducted on weekends as evidence that describing ECT as “emergency treatment” can be a misnomer.  

Consumers were very concerned about the risk that the psychiatrists would simply use the “emergency ECT” provisions to get around the obligation to seek prior Tribunal authorisation.  As one person explained:
I don’t see how there would ever be a need for emergency ECT without going through the Tribunal.  I think it may just be used as a way of getting around using the Tribunal – declare it an emergency and not go through all of the fuss.

People therefore strongly supported removing the emergency ECT provisions altogether to ensure that ECT cannot be performed without going through the Tribunal.  At the same time, strengthening the weight of advance statements such that if a person refuses ECT in their valid advance statement, the Tribunal must follow this.
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