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Dear Ms Neave

Review of the Bail Act Consultation Paper
Thank you for the opportunity to comment again on the review of the Bail Act 1977.  The Mental Health Legal Centre is only too aware of the restrictions on people’s freedoms when they are detained in the community, as occurs with those detained under the Mental Health Act 1986.  We recommend that the VLRC review to the Mental Health Act 1986 with the same rigor applied to the review of the Bail Act 1977. All infringements upon rights and liberty which result in detention must only occur after an immediate hearing to determine whether detention is warranted, when a person has a psychiatric disorder, the same principles as in a bail application must apply – the right to natural justice, legal advocacy and to the right to scrutinise and appeal the conditions of involuntary treatment.
Bail is an infringement on the rights and freedoms of a person charged with criminal offences prior to that person having been found guilty and being sentenced.  These bail restrictions must be open to scrutiny and limited in their application.

Where there is a refusal to grant bail, prior to a finding of guilt, this must be exceptional and subject to review by the courts.  It should not be the responsibility of the individual to oppose bail is at the behest of the prosecution or the State to must establish why this must happen.

The Victorian Government is at present exploring the development of a charter of rights.  This is an opportune time to strengthen the rights that underpin the application of bail.  The first is the presumption of innocence. Charging a person with a criminal offence does not make them guilty.  Until there is a finding of guilt, that person should be entitled to all the rights and freedoms of all other members of the Victorian community.  The second presumption is that only a finding of guilt and sentencing by the courts in accordance with the law and sentencing principles, can there be a loss of liberty.

The MHLC has twenty years experience working with people with psychiatric disabilities through legal services, advocacy policy and education work.  Our experience is that bail is not available to our clients as to others living in the community, that our client’s also experience very restrictive and onerous bail conditions.  Since the introduction of the Bail Advocacy Program, however, we have been heartened by the supports provided to clients with psychiatric disabilities and recommend the expansion and support to such programs.

Access to bail must depend on the circumstances of the person, rather than the offences with which they have been charged and not be dependant however on the availability of intrusive and perhaps inappropriate bail conditions.  Many difficulties arise for people with psychiatric disabilities because of their limitations in terms of understanding of the criminal justice system.  The practical difficulties in being able to organise themselves to attend court and the lack of supports available to them to ensure criminal justice issues are properly addressed.  We restate our earlier submission to VLRC that failure to appear may not be a deliberate attempt by clients to obstruct the legal process, but rather an aspect of their disability which may prevent the person from understanding or appreciating the necessity to comply with bail conditions or attend court.

Reasons may include:

· poverty;

· transient accommodation;

· delusional thinking and thought disorder;

· chaotic thinking and planning because of the nature of the psychiatric illness;

· confusion about the boundaries between  the criminal justice system and the mental health system and the terms and conditions of various orders.

We make the following comments in relation to the questions raised in the discussion paper.

Question 1
MHLC supports the rewriting of the Bail Act 1977, that the Act be simplified into plain and accessible English.  However in modernising language there must not be in any respect a diminution of rights of the individual to unrestricted freedom.

Question 2
Yes. We support the inclusion of a statement objective in the Act to include presumption of innocence, presumption of bail and the use of imprisonment as a last resort.

 Question 3
It is our experience that police are not using arrest and summons appropriately.  It is easier for police to arrest and bail, than to summons, so they can make a decision on the basis of administrative ease rather than considering the risk factors.  If arrest and bail were used more judiciously, we predict the number of police bails could drop.  If a person is known to have a mental illness, there seems to be immediate suspicion of their ability to comply with bail, furthermore they are often bailed inappropriately for very minor charges (for example, shop theft).

Question 4
Yes.

Question 5
Decisions about bail must be based on the particular circumstances of each case, not the category of the offence. We believe that the police should have the power to grant bail for any offence at first instance, with appropriate training police could adequately consider each bail application. Police need ongoing training to deal with people with cognitive impairments to ensure that they have equal access to bail. The accused must retain the right to appear in court if they are refused bail or if they wish to challenge the bail conditions.



We oppose the application of ‘exceptional circumstances’, which shifts the application from a presumption of innocence and a right to bail to the seriousness of the alleged offence. This test thereby limits the person’s right to bail.  


The effect of bail on a person with a disability may be significantly greater than other accused - they may not be able to access medication, detention may exacerbate their illness; they are vulnerable to discrimination, abuse and humiliation if incarcerated.   


People with cognitive impairment may not be as resilient at resisting police pressure – promise of bail, the threat of the imposition of the Mental Health Act, removal of children, incarceration, etc may be used to coerce them to admit to an offence (even one that they did not commit).  

Question 6
Resource issues must not override individual rights. We acknowledge that a police informant may need to work long hours to attend a bail hearing. If people are on treatment for mental health applications must be heard as soon as practicable. 



Cross examination of the informant is absolutely necessary to allow all relevant circumstances to be considered. The police informant must be available, police may make an assessment of people with a cognitive impairment on the basis of a preconceived view of disability. An arresting officer who at the time accesses a person with a psychiatric illness does so in a situation which may have exacerbated the person’s symptoms. 


If the alleged offender has a psychiatric disability police would be greatly assisted by the presence of a mental health professional.  If this occurs, at arrest we would expect that mental health professional to provide evidence before the court in a bail application.

Question 7
As stated above, it is certainly our experience that police use the promise of bail inappropriately in certain situations.  This is one reason why the informant ought to be available for examination at the bail application.

Question 8
We have no objection to victims being informed about the provisions of the Bail Act 1977.  They must also be informed that it is the personal circumstances of the offender that is being considered by the court, not the accused persons guilt or innocence - the test for bail is whether the offender will comply with conditions.  

Questions 9
Victims must be informed of the outcome of bail hearings, without having to request it and certainly where the victim may need protection. The level and relevance of informing victims will vary in accordance with the charges. Clear guidelines must be developed and provided to police.
Question 10
As above.

Question 11
MHLC is unable to comment.  


We have concerns about LEAP reports, particularly when people are when found not guilty by reason of mental impairment.  If a charge resulting in such a plea is on LEAP, the accused almost certainly would not receive bail in a subsequent matter, although they are eligible. This is untenable - a defence of mental impairment is successful when there is evidence that at the time of the alleged offence the person was unwell, such a  finding must not prejudice future applications for bail.

Question 12
Yes.  We support guidance, training and support to police on bail decisions. Training should emphasise human rights and the fundamental principles of presumption of innocence and bail.

Question 13
We acknowledge that bail justices grant bail in 20% of cases where the police would have otherwise refused bail, however the general view is that they do not make decisions impartially and do not properly apply the provisions of the Act. However if the Bail Act is strengthened, police trained and educated to understand and properly apply bail more appropriately, and unsuccessful applications of bail heard in a timely way by the courts, bail justices will become obsolete.
Question 14
No. Decisions about bail must be based on the particular circumstances of each case, not the category of the offence.

Question 15
Yes.  Remand by a bail justice must be to the first sitting of the court following the arrest (not the next sitting day which may be 24 hours after the arrest).

Question 16
No. If bail justices are to continue, they must be available to make decisions at all hours.  However, if it is early morning and the court is sitting that day then the matter should go before the court.

Question 17
It would be preferable if an after hours court presided by a Magistrate decided such matters, otherwise a legally trained judicial registrar.  If bail is unsuccessful, then it is essential there is a hearing de novo before the Magistrates Court during court hours.  It is usually only during court hours that the alleged offender can provide evidence about support services to assist the bail application.

Question 18
It is our view that ‘exceptional circumstances’ and ‘show cause’ must not be criteria in the Bail Act.  MHLC considers the test be one of unacceptable risk.  Exceptional circumstances pose difficulties for people with disability; implicit is a reverse onus. 



When liberty is an issue, there should be no delay. The Bail Act 1977 needs to be amended to include delay in prosecution as a factor to be considered in deciding whether to grant bail and what conditions of bail are appropriate.  Conditions may include supervision curfew counselling and require review of this.  The longer they remain in custody without charges the greater the onus on the prosecution to produce evidence that bail is not appropriate.  The court should  provide written reasons if bail continues to be refused after review.  We are concerned that in the State of Victoria at the moment, there are a number of young people deprived of liberty, with no charges being laid.  The Bail Act 1977 must be strengthened to address this issue in accordance with the charter of rights proposed by the Victorian Government.

Question 19
Yes.  In our view a new bail application should be possible without having to show new facts and circumstances. Applications made by unrepresented persons may have had little supporting evidence. Evidence can be led, that was not led on the first bail application and is probative or significant.  It is accepted that there may be some bail applications that appear to have little merit. This is often given the urgency and immediacy of the initial application whereby defence lawyers have had insufficient time to properly explore supports and services. Having explored them, there may not be new facts and circumstances, but greater detail of the facts and circumstances that lead to a successful application.

Question 20
A person should retain their right to make a bail application as many times as they want.  We are advised that abuse of this only occurs in very rare circumstances.  We note that Magistrates do not regard this as an issue.

Question 21
Admissions or concessions made during a bail application should not be admissible.  Often the accused is unrepresented and admissions, not made on oath, are not made after appropriate warnings.  The alleged defender is very vulnerable at the time, and may be in a state of acute unwellness, confusion, anxiety and fear.  They may not have slept for many hours, be under the influence of substances or/and deprived of their prescribed medication. Any confessions made cannot be considered voluntary.
Question 22
We believe that when bail is refused by police or bail justices, detailed reasons be provided to ensure there has been a correct application of the Bail Act 1977 and the elements properly applies. A combination of written and oral reasons in the Magistrates Court is sufficient as Magistrates Court proceedings are recorded.

Question 23
We believe the present inherent power is sufficient.

Question 24
The right to apply for bail should not be constrained. MHLC supports the right of the accused to appeal on a directors appeal.

Question 25
MHLC opposes a reverse onus test in any application for bail whether in relation to Commonwealth or State offences.  As the Commonwealth has such a test, it must be limited to that legislation and referenced in the Victorian Bail Act.

Question 26
The Bail Act 1977 should be more cleared regarding DPP appeals.  The onus is on the director to show an error of law.

Question 27
MHLC cannot comment.

Question 28
We support a provision in the Bail Act 1977 that prevents the  court from revoking bail without notice and without application by the prosecution.  When the prosecution makes such an application it must be established that there has been an ongoing breach of bail or that there will be a substantial breach of bail before the trial and that the accused will not appear.  We note that at a committal hearing, the prosecution enters their case.  It is a one sided hearing and should not be used as a basis for bail to be revoked.

Question 29
We believe magistrates ought to be able to determine bail applications when the person has been charged with murder or treason.

Question 30
No.

Question 31
No.

Question 32
The Magistrate hearing ex parte applications for issue of warrants will not be in a position to know why a defendant has failed to appear.  The execution of Warrant should be dealt with in a timely way.  We do not believe that the matter needs to be heard before the same court or by the issuing Magistrate, who may well have forgotten the case.

Question 33
Since this amendment, it seems the courts are more ready to extend bail in the accused’s absence and there is no objection by police in these circumstances.

Question 34
Anecdotally it is our experience that in matters where the accused has a disability the victims are always considered. We are concerned that because of a disability the accused rights are compromised and the victims subjective views of the person considered. The prosecution needs to be educated not to inappropriately draw upon the victim’s views and prejudice the application.  We agree with the comments made by the Commission.

Question 35
We oppose the retention of exceptional circumstances or show cause provisions.  We consider the only test should be one of unacceptable risk. By law there is a presumption of innocence until there is a finding of guilt. Loss of liberty should only occur after such a finding and appropriate sentencing.  Exceptional circumstances and show cause are offence based and infer that the person is being punished.  In the absence of a finding of guilt, we consider that the objectives of bail can be adequately achieved by applying an unacceptable risk test. The onus remains with the prosecution to prove otherwise



We support the development of guidelines for the court to consider when applying the test. We consider the test applied in the Children and Young Persons Act provides a good model. Lack of accommodation mental illness, intellectual disability must not be considered risk factors. 

Question 36
We oppose inclusion of all reverse onus provisions in the Bail Act 1977.  An unacceptable risk test, with the onus on the prosecution would meet all the objectives of the Bail Act 1977. Many offences that currently attract reverse onus, reflect media views rather than the true test of whether the person would comply with bail.  A reverse onus allows exploration of the person’s previous behaviour and alleged actions, none of which are tested in the court.  It is our view that this is not the role of a bail hearing.

Question 37
As above. The same argument applies equally with Commonwealth and State offences. There are occasions when people are charged under both and it is illogical to have two different tests.  The test least restrictive of the person’s freedom and rights should be applied.

Question 38
We recommend all of the current reverse onus offences be removed from the Bail Act 1977.  It is unjust for the alleged offender to be refused bail because of unsubstantiated allegations or past conduct.  This is particularly evident with stalking and intervention orders that involve people with disabilities - where evidence is highly prejudicial and assumes that because the accused has a psychiatric illness, they are untrustworthy and dangerous.  If a person with a mental illness is a risk to themselves or others because of their mental illness, the Mental Health Act comes into play.  They can be detained under this Act and compelled to treatment. If they do not satisfy this test, then it is not the role of the criminal justice system to assume otherwise and compel treatment.  
Question 39
We oppose placing reverse onus provisions in a schedule.  We consider that if offences were included in a schedule, it would be too easy to amend show cause provisions in reaction to political or community pressure.

Question 40
As above, we believe that an unacceptable risk category adequately covers all offences.  It allows the onus to remain with the prosecution, which is appropriate.

Question 41
We oppose presumption against bail in any circumstance.  The presumption must be in favour of bail, unless it can be shown there is an unacceptable risk.

Question 42
It is the role of magistrates and judges to intervene if there is any reason to doubt the surety of the police or the register.

Questions 43-51
The MHLC has little experience with clients or families of clients who have the means to provide financial surety, so cannot comment.
Question 52
We support the retention of the provisions of the current Act. 


We are opposed to special conditions that the accused access rehabilitation support and treatment.  It is our experience that courts inappropriately apply conditions which are not available or appropriate. It is also our experience that onerous and humiliating conditions can be imposed upon a person with a disability. The accused may be on a CTO and in receipt of treatment and support from Area Mental Health Services, if so, it is appropriate that these supports are provided via the Mental Health Act and not by an order of the court.  The court has no control over whether or not treatment will be provided, the accused may breach conditions when, in fact, services are not available. It would be preferable if the accused was assessed by an independent psychiatrist as to the suitability for services. However, if assessment is not immediate or available by calling a treating practitioner or a psych nurse to the bail application, then the matter should proceed without delay. 
Question 53
It is untenable to refuse bail simply because there are no support structures in place for persons with drug and alcohol issues. If the prosecution allege that the accused is an unacceptable risk due to inappropriate drug use, the court must assess the circumstances in each case.
Question 54
We are concerned that prohibiting people from using public transport must be realistic.  Many people with disabilities rely upon the public transport network, not only for transportation, but also as a social and support network.  The prosecution must satisfy the court that it is indeed inappropriate to impose such restrictions.

Questions 55-56
MHLC support VALS in their submission.

Question 57   
We consider that the present formality of bail applications be maintained.  For the accused it is important that hearings are structured, that natural justice is applied and that they understand the limits on their freedom. This is crucial if the accused has a disability. 


The process whereby the accused is arrested and taken to the police station ensures the grant of bail is supervised by more experienced police officers and there is some accountability. 


We are concerned that people with disabilities are vulnerable to accepting conditions and to admitting to facts.  As discussed above, it is easier to charge someone and place them on bail, rather than use the summons process.  Without the formality of matters going to the police station, this practice may increase.

Question 58
We support a more accessible process for minor variations, perhaps via a statutory declaration. There must be reasonable limitations and proper accountability for such a process and a provision whereby the person subject to bail conditions, could appeal.

Question 59
Courts are reluctant to bail to a date to be fixed, however we consider that dates should be fixed. Bail should always have the certainty of requiring an appearance at court on a certain date. We are concerned there are situations where the matter is inappropriately delayed giving the prosecution a chance to gather evidence prior to the matter proceeding.  This is inappropriate.  

Question 60
In our experience a bail application has priority.

Question 61
Breaching a bail condition, other than failing to appear, should not be a criminal offence.  Failing to appear is a different matter as it goes to the basics of bail, however, it must be heard appropriately allowing the accused to make submissions.  

Question 62
As above. Young people charged with minor offences such as shop lifting are regularly proceeded against by way of charge and bail with attached exclusive exclusion conditions and curfew, which is an inappropriate use of police powers of arrest.  Police use bail conditions punitively and are threatening in their dealings with young people, this can also be so people with psychiatric disabilities.  Police need training in relation to dealing with young people and people with disabilities so as to approach them with respect and to understand their circumstances.

Question 63
We recommend extension of the bail support program and specialisation of bail support to children and young people - separate from DHS to ensure independence in relation to protective concerns.  Young people will be reluctant to engage with conditions set by bail, if it means interaction with DHS services, who may or may not have been involved with removing them from families.  In the interests of human rights, there needs to be some independence of this process.  


As for people with disabilities, DHS may not have accommodation available, or may not be able to confirm accommodation until after a person has been bailed. We recommend court annexed bail support programs to ensure that immediate accommodation is available.

Question 64
We are advised by Youthlaw, that in some cases curfew and non‑association clauses are imposed on children, when these conditions are not justified.  There must be a presumption of bail in regard to children and in situations where there is granting of bail, the least onerous conditions, if any, imposed. Children should not be refused bail solely on the ground that they do not have accommodation.
Question 65
We do not support an amendment to section 129(8) of the Children and Young Persons Act, such a condition interferes with relationships and may sever the crucial family supports.  

Question 66
Yes.  We support amendment that allows decision makers, in appropriate circumstances, to remand young people to a youth training centre.  If a young person was not remanded to such a facility there must be written reasons, to assist an appeal.

Question 67
As above.

Question 68
Children must only be remanded in limited and special circumstances, and only if police can demonstrate unacceptable risk.  The Bail Act must include child specific or young person specific provisions.  We consider the provisions of the Children and Young Persons Act as they apply to bail, ought to be applied to the Bail Act more generally.

Question 69/72
The Act should consider the accused’s role as a primary caregiver when deciding whether to grant bail. Lack of accommodation should not be a factor in refusing bail.  

Questions 73
People with mental health issues are often not aware of such programmes. They are often caught between service systems and mental health workers fail to inform them of services available for their drug dependence. Referral to CREDIT can exclude them from the wait list for mental health services.

Questions 74 
People with a mental illness (and their workers) may be unaware of the program or unable to negotiate referral. They are possibly on awaiting mental health assessment at the same time - there is reluctance by each service to offer support if they believe there is another more appropriate service- so they may miss out on both.



Yes, they should be given guidance.  However to ensure that the persons rights are protected, legal advocacy must be accessed.

Question 75   It is important that accused people with cognitive impairment are provided with specialist support services. Skilled legal practitioners must be available to assist the accused. Active advocacy is required to ensure that they fully understand the bail conditions and they return to court on the appropriate dates.  Specialist advocacy services are essential, as are bail support programs for people with a cognitive impairment.  Many people are confused about their bail obligations, they may homeless, not know or remember what day they have to return to court, and they may not have a support worker or case manager. These people are reliant upon their legal advocate.


It is the person’s right to have a legally trained advocate.  We do not believe that this is the role of an independent third person.  The ITP program is fraught with difficulties - in many situations the police select an independent third person who they believe will coerce the person into a confession or admission; if an ITP is present then the person may not have access to a legally trained advocate; police ITP’s and the accused can be confused about the different roles of an ITP, advocate, carer and legal advocate.


Training special bail justices is not a solution - marginalising any criminal justice services to people with disabilities, may mean they are subjected to conditions and burdens, not applied to the rest of the community.  People with disabilities have the same rights for freedom and liberty as the rest of the community and any bail must be applied with the same rigour.  Specialist advocacy services and legal advocacy services may assist in this, although the numbers of the people with disabilities appearing in the criminal justice system demand that all legal practitioners in the criminal justice system must develop this specialist knowledge. The MHLC often acts in a secondary consultation process, assisting other lawyers to understand the needs and the service system available to people with psychiatric disorders



MHLC recommends the provision of ongoing specialist training to all magistrates and police to assist them in understanding and communicating with people with disabilities and treating them with dignity and respect and equity. 
Questions 77-78
We cannot comment but support VALS views in relation to these questions.
Question 79
The word court may create confusion in its different meanings.  The Bail Act 1977 should be amended to include police, registrars, bail justices and courts as appropriate.

Question 80
 We support removing ‘warrants of commitment’.
Question 81
Remand should only be used for remand in custody.

Question 82
Yes.

Question 83
Yes.

Question 84
As stated above, the Act needs to be simplified, written in plain English with appropriate headings and subheadings, without a diminution of rights of the individual to unrestricted freedom.

Question 85
Yes and undertakings should only reflect matters relating to the original charges. 

Thank you for the opportunity to respond to the consultation paper and we would be pleased for any further opportunities to provide input, particularly in relation to matters concerning people with psychiatric disorders.  If you have any queries, please do not hesitate to contact me on 9629 4422 or 0419853994.

Yours faithfully

Vivienne Topp

Lawyer - Mental Health Legal Centre
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