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My name is Robyn Mills.  I am the coordinator of the Civil Law Service here at Victoria Legal Aid.

I have worked in the area of mental health for the eleven years that I have been at Victoria Legal Aid, and I have seen considerable growth in this area over that period of time.

When I started with VLA in 1993, there was only one dedicated position in the area of mental health, and that was me.  I attended Royal Melbourne Hospital, Larundel, Maroondah, Footscray and Dandenong Psychiatric Hospitals.

With de-institutionalisation in the mid-1990's, the area expanded and soon other solicitors were employed to assist.  Today there are thirteen solicitors in Civil Law Service.  Not all of them do mental health.  The Civil Law Service covers a variety of areas of law, meaning that we offer a more comprehensive service to our client group.  Today we attend most of Melbourne's psychiatric inpatient facilities in conjunction with Mental Health Review Board hearings.  We also attend Thomas Embling, the forensic centre.  The services we don't regularly attend are the psycho-geriatric facilities, but we offer an on-call service.  That means, they call us and we will attend.  

At present we are expanding the services we offer to rural and regional Victoria and by mid-2005, we hope to have a comprehensive Victoria-wide service, ensuring that all patients in psychiatric inpatient facilities are at the very least seen by a solicitor prior to the Mental Health Review Board hearings.  

As with the services offered by VLA to those who suffer a mental illness, I have also seen growth and development in this area of law.  This has culminated in the 2003 legislative changes that come into effect on 3 December 2004.  

The first act codifying the law relating to mental health was the Mental Health Act in 1986.  This Act formed part of a package of beneficial legislative changes passed by the then Labor Government.  The legislation included the Guardianship and Administration Act, the Medical Treatment Act and the Intellectual Disability Review Panel Act.  

There were major changes to the Mental Health Act in 1998.  These amendments, included the Part 2 - Statement of Objectives of the Act, included the following:

· To provide care, treatment and protection of mentally ill people.

· To facilitate the provision of treatment and care to people with a mental disorder.

· To protect the rights of people with mental disorders.

It was the intention of Parliament with these amendments to provide the best possible care and treatment to people who suffer from a mental disorder and to ensure treatment in the least restrictive environment and in the least intrusive manner.  The 2003 amendments, I believe, re-inforce this intention and  furthermore, make treatment even less intrusive.

I intend to run this session by breaking it into three separate parts, these parts being:

1. The law at present.

2. The 2003 amendments.

3. The issues affecting children and young persons.

Now before I go on I will just give you a quick rundown of the services provided for persons who suffer from a mental illness and a brief description of some of the main terms and phrases that I will be using during this talk.

The services provided for the treatment and care of persons who suffer from a mental illness are:

Inpatient Services
Most of Melbourne's large metropolitan hospitals have a specialised psychiatric inpatient facility.  These accommodate 24-26 patients.  In addition, there are a number of locked units for treatment and care of clients who require containment and treatment in a low-stimulus environment, as well as mother and baby units, eating disorder units and psycho-geriatric facilities for Victorians over the age of 65.  These specialist units can either be stand-alone units or form part of a hospital.  

Outpatient Services
Outpatient services are usually provided through Community Mental Health Services.  These are clinics attached to area hospitals.  You can receive treatment through these facilities as an involuntary patient subject to a Community Treatment Order, or on a voluntary basis.  These clinics provide comprehensive services including medical treatment and case management.  

Mental Health Review Board
The Mental Health Review Board is an independent tribunal established under Part 4 of the Mental Health Act.  It is not part of any hospital or clinic, but visits hospitals and clinics to hear listed hearings.  

Under Section 22 of the Mental Health Act, the functions of the Board are:

· To hear appeals against the detention of involuntary patients and security patients;

· To review whether or not a patient should be involuntary within 8 weeks of becoming involuntary;

· To review all involuntary patients at least every twelve months to decide whether they should continue to be involuntary;

· To review the extension of all Community Treatment Orders;

· To hear appeals against decisions to transfer from one health service to another;

· To hear appeals against the refusal of the Chief Psychiatrist to grant special leave to security patients (the Chief Psychiatrist is the psychiatrist responsible for the running of psychiatric services in Victoria); and 

· The Board can also vary the terms of Community Treatment Orders.

THE LAW AT PRESENT

As previously indicated, the Mental Health Act sets up a regime for the treatment and care of patients who are unable to consent to psychiatric treatment.

Section 8 of the Mental Health Act sets out criteria for admission and detention as an involuntary patient.  There are five criteria for admission.  These are:

1. The person appears to be mentally ill.

2. The mental illness requires immediate treatment and that treatment can be obtained by admission to and detention in an approved mental health services.

3. Because of the mental illness the person should be admitted and detained as an involuntary patient for his or her health and safety or for the protection of members of the public. 

4. The person has refused or is unable to consent to the necessary treatment for the mental illness.

5. The person cannot receive adequate treatment for the mental illness in a manner less-restrictive of their freedom of decision and action.

The person must meet all five criteria to be an involuntary patient.  The Board reviews involuntary patients against all five criteria and will discharge the patient from involuntary status if all five criteria are not met.

There is an equivalent Section 14(1)(a) which deals with the criteria for a person on a Community Treatment Order, in effect an Order for someone to be treated involuntarily in the community.

The present Section 8(2) provides a list of attributes (for want of a better phrase) that are not considered mental illnesses.

The usual procedure for a person to be admitted to an approved mental health service is for a request and a recommendation to be completed.  A request is a form in the prescribed form.  It need not be signed by a doctor.  In fact, it is usually signed by a member of the nursing staff or mental health service provider.  Family members, members of the public or the police can also sign the request and this must be accompanied by a recommendation.  This is signed by a medical practitioner who has examined the person not more than three days before their admission.  

In practice these documents are usually completed by the Crisis Assessment Team (the CAT Team).  

Within 24 hours of admission to an approved mental health service, the authorised psychiatrist or his/her delegate must examine the person.  If the authorised psychiatrist is not satisfied that the criteria for involuntary detention are met, the person must be discharged.  

While involuntary, a patient cannot refuse treatment, either psychiatric or general medical treatment.  This treatment includes blood tests, pregnancy tests etc.  The procedure is for the authorised psychiatrist to consent to the treatment on behalf of the client.  

One of the major concerns for the patients is that they are receiving treatment, usually by way of injection medication against their will.  Unfortunately this is allowable while they are an involuntary patient.  If the patients do no cooperate with treatment, treatment can be forced.  In extreme cases, this can lead to seclusion.

Electro-Convulsive Therapy, or the good old ECT, also falls within the definition of treatment that can be forced upon patients.  This in particular causes great concern.  The side-effects of ECT may include memory loss.  ECT as a treatment is not reviewable by the Mental Health Review Board.  

If a client does not wish to receive treatment, their only option under the Mental Health Act is to lodge an appeal against their detention as an involuntary patient.

Under Section 29 of the Mental Health Act, a patient may appeal to the Mental Health Review Board against their detention as an involuntary patient.  The Mental Health Review Board will review the patient against the five criteria that I have outlined above, to ascertain whether they should continue as an involuntary patient.  For a patient to continue to be detained as an involuntary patient, they must meet all five criteria.  

The powers of the Mental Health Review Board are very limited.  The main power of the Board is to discharge or affirm the patient's involuntary status.  If discharged (i.e. made voluntary), the patient is free to make treatment decisions, free to make decisions to remain in hospital and voluntarily continue to receive treatment and care, or alternatively, once discharged by the Board, the patient may leave the hospital.

To date I have been talking only about patients who are involuntary in a hospital.  I have alluded to Section 14 of the Mental Health Act.  Section 14 deals with Community Treatment Orders.

Section 14 sets out the same criteria as under Section 8 except that you must substitute an "approved mental health service for a Community Treatment Order".

At present, the law in this area is a little bit cumbersome.  In deciding whether somebody should be involuntary in hospital or on a CTO, the law requires that the practitioner initially consider the Section 8 criteria, and then go on to consider the Section 14 criteria.  

The major amendment to the Act streamlines this procedure.  I will speak about this a little later.  For the next part of my talk, where I talk about the criteria for involuntary detention, the concepts are equally applicable to CTOs.  

Criteria for Involuntary Status

As I previously indicated, there are five criteria for admission.  These criteria are defined as follows:

a) A person appears to be mentally ill

The Mental Health Act defines a person as being mentally ill if s/he has a mental illness, being a medical condition that is characterised by a significant disturbance of thought, mood, perception or memory.  

I have already noted that there are exemptions under Section 8(2) of the Act which provides that a person is not to be considered mentally ill by reason only of any one or more of a number of specified things (for example, that the person expresses or fails to express a particular religious opinion or belief - s.8(2)(b)).

The definition of mental illness was placed into the Act in the 1998 amendments.  Prior to the 1998 amendments it was clear that a person suffering with a personality disorder did not have a mental illness.  The 1998 amendments overcame this by putting in Section 12(A) of the Act, allowing for the treatment and detention of persons with personality disorders.  

In the middle of 2003, there were two Mental Health Review Board decisions relating to a personality disorders where the Board appeared to accept that the definition of mental illness in section 8 included personality disorders, therefore widening the Board's jurisdiction.  This case went on appeal to VCAT with the idea of moving it to the Supreme Court for clarification/determination of this issue.  Unfortunately  the client was fearful of losing treatment and services if it was found that she did not have a mental illness under the Act, and she withdrew her instructions. 

I bring this point up here as it is an interesting question, which sooner or later I believe has to be sorted out, particularly as there is a body of case law pre-1998 indicating personality disorders are not mental illnesses.  

b) Immediate treatment and care

Treatment is defined in Section 3 of the Act.  It means things done in the course of the exercise of professional skill to:

· Remedy the mental disorder; or 

· Lessen the effects of pain and suffering which it causes.

Treatment can include basic nursing care, attempts to improve living skills, physiotherapy, support, containment, clinical assessment, case management, etc.  It is very, very broad.  The Mental Health Review Board have found that the expression "requires immediate treatment" means treatment that must be indispensable, ie.  treatment that must be given immediately.  

c) Risk to your own health and safety and members of the public. 

Risk to the person's own health has been defined very widely by the Mental Health Review Board.  The preferred test appears to be that this critiria is satisfied where there is a significant level of pain and suffering or other effects caused by the mental illness and  there is a real:

· Possibiltiy that treatment could remedy the person's mental illness to the extent of affecting a cure or significant improvement of the disorder that would not otherwise by received in the short to medium term.

· Possibiltiy the treatment could significantly lessen the pain and suffering arising from the mental illness.

· Risk that without treatment the person's mental condition would deteriorate significantly.

· Risk that without treatment the person's physical condition will as a consequence of that mental illness deteriorate significantly.  

It may relate to the exposure of a person to risk themselves, ie. the person,  because of the mental illness, becoming provocative or quarrelsome or over-familiar.  Risk is also considered where there is a risk of non-compliance with treatment.  

The second part of the risk is to members of the public.  Risk to others includes protection of members of the public and may include risk of injury.

d) A person refuses or is unable to consent to treatment.

This is a very vexing question.  It involves consideration by the Board as to whether a person is competent or has capacity to give what is called informed consent with insight into the mental illness.  In determining whether a person is able to consent, the Board considers whether they have knowledge of their mental illness, the effect of treatment on that illness etc.  

e) Cannot be treated in a manner less-restrictive of their freedom.  

In my opinion this is a very under-used criteria.

To conclude that the person does not meets this criteria the Board  must determine that the person can be treated in an environment less restrictive of their freedom of decision and action. The Board must be satisfied firstly that that environment actually does exist in fact, not in theory.  The Board must have regard to:

· The state of the person's health;

· Capacity to consent;

· The availability of adequate or appropriate psychiatric services'

· Personal circumstances.

Unfortunately I do not have the time to go into the criteria more fully.  They will be relevant even after the changes come into affect.  The criteria themselves, how they apply and how to conduct a Mental Health Review Board hearing in themselves are the subject of a whole other talk and I just don't have time to discuss that today.

As I indicated previously, the Mental Health Review Board has the power to discharge someone if they are not satisfied all five criteria are met.  So if they do not feel the criteria under Section 8 are met, a person is discharged from being an involuntary patient in hospital.  Similarly, in relation to Community Treatment Orders, if the Board does not feel the criteria under Section 14 are met, the person is discharged from their CTO.  

The Board has other powers, but these are the main ones.  

Client's Instructions and Capacity

This is a very vexed area.  Section 26 of the Mental Health Act provides that a patient may be represented before the Board by any person authorised by the patient.  The Board prefers either the patient themselves or professional advocates.

Obtaining instructions is often a long and difficult procedure.  The client can be incoherent, confused about the power of the Board, upset about their own particular incarceration, sedated by medication or drug affected.  It usually becomes quickly apparent if a person does not have either a capacity to provide instructions, or a proper understanding of the MHRB.  However, patients should always be questioned bearing in mind they have a right to be heard with courtesy and patience.  Often this means obtaining instructions that enable the person's point of view to be conveyed sensibly to the Mental Health Review Board.  

It is important to remember when interviewing a person with a mental illness that no matter how ill that person may appear, his/her view of the world is reality for him/her.  There is often the belief that no one will listen to them or accept what they are saying.  Many patients will talk for considerable periods of time if allowed.  As a consequence, interviews have to be kept rigid, following a set formula to allow the interview to progress quickly in orderto obtain relevant information.  The best way to do this is to provide the criteria for continued detention at the outset, and then ensure that instructions are received relating to the criteria without being sidetracked onto irrelevant matters.  A very difficult task.

On occasion you are confronted with someone who is a risk to other persons and considered a danger.  It is unusual for hospital staff to allow you to interview such a person without either a member of the treating team being present or a buzzer provided for assistance.

Case Preparation

Once instructions are obtained it is usual to access the patient's medical file.  This is done by production of a signed authority giving permission to read and copy that file.  Production of such an authority will usually promptly produce the file from hospital staff.  Section 26 of the Mental Health Act allows the patient or the patient's representative to inspect all documents to be given to the Board, including the hospital file, at least 24 hours prior to the commencement of the Mental Health Review Board hearing.  When reviewing the hospital file it is important to review the admission documents, records of examination, case notes completed by nursing staff and medical staff, any prepared discharge summary and other documents and information listed.  Notes of all relevant entries should be made and copies of any documents required should be requested.  Staff are often reluctant to provide photocopies.  Papers relating to other legal proceedings such as criminal charges, GAB, Family Law, Intervention Orders are often in a separate section of the file as are MHRB appeal documents.

In addition to viewing the hospital file and taking notes you should also be provided with a report on continued detention.  A report on continued detention is an outline of the authorised psychiatrist' case to the Mental Health Review Board addressing all five criteria for continued detention.

Under the Mental Health Act the client should be provided with a copy of this report at least 24 hours before the hearing and the psychiatrist should read through and explain the report to the client.  This however rarely happens in practice, often it is the advocate who first reads the report.

Procedurally it is easiest to attend the client approximately 1 hour before the listed Mental Health Review Board hearing, read the report on continued detention to him/her, advise of the contents of the hospital file and review the five criteria for admission.  Following this, agreed submissions addressing the criteria to place before the Board can be drafted.

Following this procedure allows you to account for any inconsistencies in your client's instructions (and quite often there are a number of inconsistencies) while addressing the criteria for continued detention and focusing your client on the issues that are relevant to the Mental Health Review Board.  It also raises clearly the facts that may be in dispute, particularly those leading to admission.

It is also often helpful to speak to the treating team prior to the Mental Health Review Board to discuss issues of concern for the client, such as the treating team's proposed discharge plan the treatment needs of the client.  Again this serves to clarify a number of issues that have been of concern and often reassures the client that discharge will be occurring in the not too distant future even if unsuccessful before the Board.  Suitable post admission accommodation is often a factor that delays discharge and should be discussed before the hearing, often with the social worker attached to the hospital.

Mental Health Review Board Hearings

There are three members of the Mental Health Review Board. 

· a legal member who acts as a presiding member

· a psychiatric member  

· a member of the community 

It should be noted that a one-member Board can sit when conducting annual reviews.  Appeals must be heard by a three member Board.

It is usual for the client's legal representative, doctor and a member of the nursing staff to attend the Tribunal hearing.  However, family members and/or friends are able to attend if your client gives permission.  It is always advisable to speak to the client's immediate family and friends prior to the Mental Health Review Board hearing to ascertain what evidence they will be providing and to discuss this with the client so they can make an informed decision whether they want such people to attend.

Hearings are fairly informal.  Evidence is not taken on oath.  The Board is not bound by the rules of evidence.

At the outset of the hearing, the presiding member (the legal member) introduces the Board members and ensures that the patient has received adequate notice of the hearing, that he or she has received the report on continued detention and has had access to the hospital file.

The Board then asks the patient's representative to provide a summary of the case ie which criteria are in dispute.

The hospital's medical officer will then present the hospital's case.

Questions will then be asked by the legal representative and the Board.

The patient then provides evidence to the Board with the Board questioning the patient.  If friends, relatives or nurses are present the Board may then ask them questions, especially  if they need to clarify any aspect of evidence.

The patient's advocate is then asked to make closing submissions.

The Board asks all parties to leave so that they can discuss the matter and make a decision.  When a decision has been made the parties will be invited to return to the hearing room and the Board will tell the parties of its decision.  The Board will also give a short summary of the reason for its decision, eg that the patient is still too ill and therefore not consenting so will remain involuntary, or the Board accepts they are consenting and will therefore be discharged from involuntary status.  And a copy of the determination is provided.

Hearings are not open to the public.  

A difficulty that often arises with hearings is controlling the client who wants to interject when the doctor is giving evidence or becomes upset about what is being said.  The advocates role is often to control the client.

Advocates also have the role of preparing the client for the decision that may be made as well as providing reassurance and general legal advice concerning the admission.  Questions are often asked about suing the hospital, appeal rights etc.

After the hearing

After the Mental Health Review Board a patient has 28 days to request a statement of written reasons for the Board's decision.  Request must be in writing and addressed to the Executive Officer of the Mental Health Review Board.

The patient can at any time appeal back to the Mental Health Review Board.  Appeal forms can be obtained from nursing stations or Community Mental Health Services.  Appeals however need not be on a standard form and can be provided in writing or by e-mailing the Executive Director of the Mental Health Review Board.  There is no time limit or limit on the number of appeals that can be made.

A patient can also appeal the Board's decision to the Victorian Civil and Administrative Tribunal.  This appeal must be lodged within 28 days of the hearing or 28 days of receipt of written reasons.  It is usually not advisable to recommend an appeal to the VCAT unless there is new evidence to place before the Tribunal such as a medical report confirming the criteria are not met.

The Civil Law Service of Victoria Legal Aid provides a daily duty lawyer service to VCAT and can provide assistance for VCAT appeals.  A patient appealing to VCAT is also advised by the Mental Health Review Board that Victoria Legal Aid can assist them.

Electro Convulsive Therapy (ECT) 

If a psychiatrist decides to administer ECT there is very little that can be done beyond an appeal to the Mental Health Review Board and/or asking for a second opinion.  ECT can be administered pending the Mental Health Review Board appeal.  However, discussion with the treatment team, particularly over what other treatments have been tried and why ECT is needed, often helps as it should be a last resort.

An appeal to the Mental Health Review Board will not be on the validity of the ECT treatment but on the 5 criteria for detention.  The Board will review the patient against these, and if it decides the patient doesn't meet the criteria they will be discharged from their involuntary status and thus able to decide themselves about ECT.

The provisions relating to ECT are covered in sections 72 and 74 of the Mental Heath Act.

Under s73(3) if a client cannot provide informed consent, the authorised psychiatrist may consent if satisfied.

· ECT has clinical merit and is appropriate

· The benefits of ECT outweigh the discomfort

· There are no other alternative treatments

· The patient is likely to suffer a significant deterioration, in mental state if ECT is not administered.

Second Opinions

All patients have the right to obtain a second opinion either from a treating hospital doctor or a private psychiatrist of their choice.  It is often difficult to arrange a private psychiatrist to attend hospital and, if a private psychiatrist does attend, he/she will generally charge a fee.

Transfers

Inpatient facilities are zoned.  Where you live dictates the hospital and/or clinic where you will receive treatment.  It is not normal to transfer between hospitals.  Transfers can be arranged when it is felt that a more secure long-term treatment environment is required.

Section 39 of the Act allows for transfer of an involuntary patient to another approved mental health service if "the authorised psychiatrist is satisfied that the transfer will be of benefit to the patient or is necessary for the patient's treatment".

An appeal against transfer can be lodged.  The appeal is limited to "out of area" transfers, so if the client is being transferred to a secure unit within the same hospital,  an appeal against transfer cannot be lodged.

Confidentiality
Section 120A of the Mental Health Act protects a patient's confidentiality.  Information concerning the patient's treatment and care can only be provided to a limited number of persons and then only if the information is reasonably required for the ongoing treatment and care of the patient.

AMENDMENTS 

The key changes to the Mental Health Act are:

The amendment of Section 8(1) to reflect the introduction of Involuntary Treatment Orders.

Basically, the criteria to be considered are the same, but there is a change in the terminology.  The changes in effect require that a medical practitioner making a recommendation to consider whether the person's mental illness requires immediate treatment, and whether that treatment can be obtained by making the person subject to an Involuntary Treatment Order.  If it is then decided that a person requires involuntary treatment in the hospital, the person is detained in the hospital, or alternatively, a person is made subject to a Community Treatment Order.

If an authorised psychiatrist considers that the any one or more of the criteria in Section 8(1) do not apply, they must still discharge the person from being involuntary.  This hasn't altered. 

Request and Recommendation

Under a re-draft of section 9, a request and recommendation is still required, now however the request and recommendation have effect for 72 hours following the examination of the person by the registered practitioners who made the recommendation.

CTO's
Another alteration is that the authorised psychiatrist under the new sections 12 and 14 can make a Community Treatment Order without having to go and consider an additional set of criteria.  The criteria for consideration are exactly the same as those under Section 8, but outlined in Section 14.  In fact the authorised psychiatrist must actually decide if a client is community treatable first and only if not, make them involuntary in hospital (Section 12(A)(C)(5)).  The CTO can be made in the community with no need to go to the hospital.  The 24 hour examination can occur in the community.  

This has some advantages.  It streamlines the procedure.  It also legally has the advantage that should the client appeal their involuntary detention to VCAT while involuntary and in hospital, they don't have the anomaly of actually falling under a different section of the Act (that is, Section 14) if they are discharged on a CTO prior to the VCAT hearing.  The VCAT practice has been to adjourn any hearings to allow the client to have another Mental Health Review Board hearing while on the CTO to give VCAT power to hear the case.  

The amendments also re-write section 14 to clarify CTO's as follows:

· When a CTO expires without being revoked or if the order is discharged, the person is no longer involuntary;

· Clarifies extension of CTO's take affect from the date of the extension, not when the client is reviewed for the extension;

· CTO cannot be extended once expired;

· CTO patient must be regularly assessed by the person specified in the treatment plan;

· Clarifies when CTO can be revoked;

· Psychiatrist must make reasonable efforts to inform client CTO is revoked;

· There is also a new section that the patient must be advised of why CTO has been made.  

The next major amendment is Section 19(a) of the Mental Health Act, which introduces treatment plans.  The authorised psychiatrist must now prepare, review on a regular basis and revise as required, a treatment plan for each patient.  The patient must be given a copy of their treatment plan and the psychiatrist must discuss the plan with the patient.  The treatment plan should give clear guidance about the patient's obligation under the Community Treatment Order, and a clear statement of the treatment that they can expect.

In preparing the treatment plan, the authorised psychiatrist must take into account:

· The wishes of the patient.

· Unless the patient objects, the wishes of the family, the primary carer of guardian.

· The treatment available. 

The treatment plan for patients detained in an approved mental health service, a hospital, must contain an outline of the treatment the patient is to receive.   There is no time line for preparation of plan.  

In addition to the above criteria, for a patient on a CTO, the treatment plan must also give an indication as to who is to monitor the patient's treatment, who is to supervise the patient's treatment, who the case manager is, where that treatment is to be received and at what time the patient is required to attend for treatment.

All good common sense and one wonders why it has not been placed in the Act before.  The concept of these comprehensive treatment plans is also beneficial for the client as quite often clients are returned to hospital on revoked Community Treatment Orders, but without any idea as to why that Community Treatment Order has been revoked.  Often it is said to be for "non-compliance, failure to meet with the terms of the CTO".  The treatment plan now will ensure that there is a clear outline of what is required by a client while living in the community, so that when a CTO is revoked there is a clear understanding from both parties as to why that has occurred.  

Following on from that, is the new Section 35(A) of the Mental Health Act which widens the powers of the Mental Health Review Board to review the treatment plans, and the Board may order alterations.  

Now on each appeal and review, that is when a matter comes before the Mental Health Review Board, the Board must review the patient's treatment plan to determine if the authorised psychiatrist has complied with Section 19 in making the plan, and if the plan is capable of being implemented.  

If the Board is not satisfied that these criteria are met, the Board may order the authorised psychiatrist to revise the plan.  

MHRB Powers

The powers of the Mental Health Review Board have also been widened by Section 36.  

The new section 36(3) provides if the Board is satisfied section 8 criteria apply to a patient, they must confirm the involuntary treatment order.  This is new .  The Board currently only has the power to discharge.  

The new section 36(4) gives the Board power to make CTO's and reads:

"If the Board confirms the Involuntary Treatment Order, the Board may order the authorised psychiatrist to make a Community Treatment Order for the patient within a reasonable period specified by the Board.  If the Board considers that the treatment required for the person can be obtained through the making of a Community Treatment Order".  

Certainly, the Department of Human Services and Parliament both believe that this gives the Mental Health Review Board power to make a Community Treatment Order, and I quote from the second reading speech:

"The bill amends the Act to allow the Board to direct that the authorised psychiatrist make a Community Treatment Order for the inpatient where the Board considers that treatment the person requires could be obtained by making the person subject to a Community Treatment Order".

The concept of a reasonable period of time is also looked at by Parliament, and here it is envisaged that a person may well be homeless or need other care arrangements to be implemented prior to discharge to ensure that the person makes a smooth transition into the community.  The whole concept of reasonable period no doubt will be litigated by Victoria Legal Aid and the Mental Health Legal Centre before the Board as will the actual power of the Board to make this Order.  

This is particularly pertinent when you consider Section 36(5) which allows the authorised psychiatrist to apply to the Board for a reconsideration of the Board's Order that the client be subject to a CTO.  Does this mean that the client remains in the hospital pending the hearing of the authorised psychiatrist review hearing? Does it mean that the Mental Health Review Board will have to put on special hearings to ensure that these appeals are heard quickly, as opposed to waiting for up to 14 days as would happen at present?  There is also the possibility this section could be misused by authorised psychiatrists.  The scenario I am thinking of here is the Board orders a Community Treatment Order, the authorised psychiatrist is not happy, the authorised psychiatrist appeals under Section 36(a)(5) of the Act, the client remains in hospital pending appeal, the client is discharged on CTO when the authorised psychiatrist feels it is appropriate, and this could be, if the hearing took up to two weeks, the date of the next Mental Health Review Board hearing.  

Notice to Case Manager

The next major amendment also relates to Mental Health Review Board hearings, and that is the introduction of Section 32(1)(a).  This section provides that the authorised psychiatrist must provide a copy of the notice of the Mental Health Review Board hearing to the patient's case manager.  This is to ensure that case managers are informed about the hearing and can take, if they elect, an active role in the Review Board process.

At present it is spasmodic as to whether a case manager knows of the hearing, or attends.  A case manager is often the client's closest community support and from the client's point of view, particularly if they are in hospital, there may actually be no advantages in the case manager attending the hearing.   As to whether this provision will ensure more case managers attend or not, it can only be seen.  Case managers are often overworked and under-loved at present and the reality is that they may not be able to attend any more hearings due to their high volume of work commitments.  One only hopes that if they do elect to attend Mental Health Review Board hearings, they tell the clients prior to the hearing what they actually intend to say.  From my experience, clients often believe the case manager will support them.  However, case managers, often like family members, do not wish to lose their relationship with the client and will say one thing to the client and another thing to the Board.

There are various other amendments to the Mental Health Act that involve security patients, but as this talk is dealing with civil detention.  I will not delve into those changes.

Confidentiality

The only other change to the Mental Health Act that I will deal with is Section 120(A), the Confidentiality provisions.  In essence, the Government considers that Section 120(A) should no longer apply to the use of client information within a health service, that is, between the hospital and the community health clinics attached to it.  Instead, the Health Records Act 2001 should regulate the use of this client information.  Therefore, information exchange between health professionals is covered by the Health Records Act 2001 and not Section 120(A) of the Mental Health Act..  It applies to both electronic and paper based records.

This brings us to the third section of today's presentation:

DEALING WITH YOUNG PERSONS UNDER THE MENTAL HEALTH ACT
Young persons are covered by the Mental Health Act and there are specialist inpatient services dedicated to the treatment and care of young people.  By "young people", I mean persons under the age of 18.  

These specialist services include units at Maroondah, Monash, the Austin and Travencore which forms part of Orygen Youth Health.  

These inpatient services deal with the treatment of young persons until they attain the age of 18 years when the young person is put into the mainstream mental health services, save for the services offered at Orygen Youth Service which operates at present out of Footscray.  

This is a two part comprehensive service.  It is a service where there are inpatient facilities for young persons up to the age of 18, and also an early psychosis program, taking young person into early adult life in their mid-20's.  The whole purpose is to provide intensive treatment, care and support for young persons suffering from a mental illness, so they receive education and support in the developmental years and have a greater understanding of their illness as they grow and it develops.  It is a pity that there are not more of these services in operation.

The inpatient facilities for children offer comprehensive services - more comprehensive than adult units.  They offer treatment, mental health education, case management, rehabilitation and other support services.  Tragically, these all stop when the child is 18 and they are placed into the adult psychiatric inpatient facilities which are often overcrowded, unfamiliar and not as supportive for a young person.

As previously indicated, children are subject to the provisions of the Mental Health Act, and the major issues for children are twofold.  They involve questions of diagnosis and questions of consent.  

Firstly I will deal with the question of diagnosis.  

Young people present differently to their adult counterparts. Adults tend to have defined illnesses - psychosis, depression, bipolar disorders.  Young persons tend to be less psychotic.  They tend to have more behavioral disorders and as a consequence, the treatment regime offered to young people is actually different.  It is more focussed on psychotherapy, discussing the problems and the issues which could be home related, and less about medication/drug treatment

Under Section 8(4) and Section 14(1)(b) of the Mental Health Act, it is clear that it is the young person's personal refusal or consent that is an issue in deciding whether to treat that person as an involuntary patient or not under the provisions of the Mental Health Act.  

This of course is problematical when you are dealing with someone under the age of 18.

From my experience, most of the units dealing with young people attempt to get consent from the young person as soon as they are able to consent.  Consent is usually defined as having enough knowledge and understanding about mental illness, what type of treatment is being rendered and why they are in hospital.  In these units, the consent of the parents is not enough.  It must be the consent of the young person, and this you can understand when a young person is going to undergo life difficulties that could quite often involve the parent.  

It is also easier to obtain consent from a young person.  This is because the treatment is different.  As I indicated before it is not so drug dependent.  

Most of the facilities dealing with young persons only make the young person involuntary as a last resort.  Therefore, the instances of young persons appearing before the Mental Health Review Board are very rare and, if they do appear before the Mental Health Review Board, you can be sure that there are real diagnostic and mental health issues to be considered by the Board.

On one level this means there is no review mechanism to ensure proper treatment for the young person and no mechanism for the young  person to query the treatment they are being offered.  Voluntary patients don't have Mental Health Review Board hearings as they can consent, therefore no checks and balances in place for young people.  

As a matter of course the Civil Law Service always attempts to represent young persons before the Mental Health Review Board.  This is only fair as the young person is often vulnerable and in an environment that they are not familiar with, receiving treatment that they do not believe they require or wish to receive.

The other main issue affecting the rights of young people under the Mental Health Act is the question of confidentiality.  Under the Section 120(a) confidentiality provisions, a primary carer can be provided with information relating to the treatment of the person involved.  With young people, there is often a difficulty in the family environment.  It may well be that there has been sexual abuse that has led to the development of the mental illness.  So you have a child saying they do not wish to have their parents involved, and the parent requiring information concerning their child who is technically still in their legal custody.  From my experience, health professionals do tend to observe the wishes of the child, and it is not infrequent that we receive telephone requests from parents concerned that they are not being fully involved in their child's treatment and care.  I think that this is the correct way to proceed.  After all, the treating team must obtain the confidence of the child to ensure that they are therapeutically treating the child.  

I do however query the benefit of a young person, especially in their mid-teens, attending the Mental Health Review Board hearing.  Often the child is sick, often the child is confused.  For them to attend an independent Tribunal which may or may not discharge them, can often not be of therapeutic value.  This however must be balanced against the rights of the child as the rights of anybody detained against their will to be reviewed.  

ROBYN MILLS
Solicitor

Family, Youth & Civil Division
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