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1. Involuntary treatment in Victoria

· Victoria has the highest use of forced community psychiatric treatment in the world, with around 5,400 people made subject to Community Treatment Orders (CTOs) in a year.

· CTOs involve a significant restriction on a person’s right to liberty.  Although the right to liberty has generally been interpreted as pertaining to detention,
 a person subject to a CTO is subjected to a real and appreciable risk of being detained if they do not comply with the CTO.  The CTO may be revoked by the authorised psychiatrist in accordance with s14D of the Mental Health Act 1986 (Vic) (the Act), whereupon the person is deemed to be “absent without leave” from a mental health service and must return to hospital.
  Furthermore, the checks and balances of the staged assessment/examination process for admission as an involuntary patient
 – in particular the requirement that the authorised psychiatrist examine the person to confirm the ITO or otherwise within 24 hours of it being made
 – do not apply in circumstances of revocation.

· For people who meet the criteria for involuntary treatment under the Act, it is the Authorised Psychiatrist of the mental health service who consents to the treatment on the person’s behalf pursuant to section 12AD(2) of the Act.  The Authorised Psychiatrist is also the person who determines the person’s involuntary status, and is responsible under the Act for the person’s overall mental health care and treatment.  The Mental Health Legal Centre (MHLC) is of the view that this model of substitute decision-making presents an unacceptable conflict of interest.
· A significant number of people are “inappropriately placed” in psychiatric facilities, having remained detained in hospital under the Act for longer than reasonably necessary.
  The Victorian Office of the Public Advocate’s (“OPA”) study of “long-stay” involuntary patients found many people appear to be “indefinitely detained” under the Act due to “the lack of availability of less restrictive accommodation and support options”.
  The report expressed concern that “the current capacity of the mental health system to meet its human rights obligations with regards to the treatment and care of long-stay patients is compromised”.

2. Review of involuntary treatment

· A person may be treated involuntarily for up eight weeks before their involuntary treatment order (ITO) or community treatment order (CTO) is externally reviewed by the Mental Health Review Board (the Board).
  This is an unacceptably long period of time – the longest initial review period of any Australian states and territories.
  Most concerning is the fact that around 70% of ITOs/CTOs are not reviewed at all as the person is discharged by the authorised psychiatrist within the eight-week period.
  Furthermore, in around 95% of hearings the person is not legally represented.
 
· External review is one of the most important safeguards to protect the human rights of people subject to involuntary orders
 and the MHLC notes the World Health Organisation recommends initial external reviews be conducted within 3 days of an order being made.

3. Electro-convulsive therapy (ECT) and seclusion

· In Victoria, unlike other states and territories, involuntary ECT is not subject to prior authorisation by an independent tribunal or decision-maker.

· In 2007 there were 18,322 ECT treatments administered to a total of 1,787 people in Victoria.
  A staggering 35% of people received ECT involuntarily – consent having been given on their behalf by the Authorised Psychiatrist of the public mental health service.
· Although the overall use of seclusion has reportedly declined since 2004, in 2007 some 14% of people admitted to public hospitals for psychiatric treatment were subject to seclusion at some point during their admission in 2007.
  Over 20% of episodes lasted between four and 12 hours, and 15% lasted over 12 hours, with an average of 30 hours per episode.  In the same period, around 23% of people were secluded more than twice during their admission. 

· A person may be placed in seclusion without their consent for a number of reasons, including to prevent the person absconding.
  Of the 7,349 episodes of seclusion in 2007, around 146 (2%) were conducted to prevent a person absconding.
  MHLC is of the view that seclusion can never be justified on this ground, as it is contrary to human rights principles
 and may not necessarily provide a therapeutic benefit.  The World Health Organisation (WHO) recommends seclusion be eliminated, and workers trained in alternatives.
  MHLC notes a commitment by the government to reduce the use of seclusion, however these figures are still concerning.

4. Adverse side effects – cruel inhuman or degrading treatment
· The MHLC represented a client before the Board in 2009 whose treatment pursuant to a CTO included weekly injections of Depo Provera, an anti-libidinal medication.  Our client who was 28 years old had developed severe osteoporosis in his spine as a result of the near-continual administration of Depo Provera since 2001.  Our client strongly objected to this medication and there was no dispute that he was eight times more likely to suffer a fracture in his lumbar spine than an average person of his age.  The Board found that, notwithstanding the “therapeutic necessity”, the treatment could foreseeably constitute a breach of the right to be free of cruel, inhuman and degrading treatment.
  Ultimately however, it found against our client on the facts, determining the adverse effects of the treatment were not sufficiently severe.
  As to the question of when the deleterious effects of treatment would in fact “cross the line” to constitute a breach, the Board was of the view that “the determination ultimately rests with the treating team”
.   
· Despite the Board ordering the authorised psychiatrist to revise our client’s treatment plan to detail more stringent monitoring of the side effects,
 our client’s forcible medication with Depo Provera remains in essence unchanged.

5. Single-sex psychiatric wards
· Most women in public psychiatric hospitals do not have a choice about whether they are treated in a women-only space.  Maroondah Hospital is currently the only Victorian public mental health inpatient service that is designed with an area specifically for women.  This unit only opened in September 2009.
  

· An estimated 50-80% of women using psychiatric services have a history of sexual abuse and/or assault.
 Inpatient care frequently triggers feelings of powerlessness in women and has re-traumatised female consumers.
  
· The Victorian Women and Mental Health Network report, Nowhere to be safe: Women’s experiences of mixed-sex psychiatric wards revealed that 61% of the 75 women consumers interviewed, had personally experienced sexual harassment or assault from other patients and/or staff.
  Of the 42 mental health staff who were interviewed, 70 per cent reported that harassment and abuse occurs in wards, 30 per cent saying it occurs ‘frequently’.

· MHLC notes that the Department of Human Services’ report Gender sensitivity and safety in adult acute inpatient units has recommended there be a choice of a “single-sex inpatient treatment environment”.

6. Advance directives for mental health

· The mental health legal framework does not currently provide for advance directives for mental health, which would enable a person to exercise their autonomy in advance of a mental health crisis.  Advance directives are a means of making known to others the person’s treatment preferences and other life management arrangements to be carried out in the event of an emergency
 when the person may have impaired decision-making capacity.  This stands in stark contrast to the statutory provisions under the Medical Treatment Act 1988 (Vic) which allow a person to execute a type of advance directive – a “Refusal of treatment certificate”,
 and which, where involuntary psychiatric treatment is concerned, would be ‘trumped’ by the Mental Health Act.
  
· Recent caselaw in other Australian states also reiterate the legal enforceability of common law advance directives for non-psychiatric healthcare decisions.

· Unless there is legislative reform to provide for the recognition and respect for advance directives for mental health, people with mental illness cannot enjoy the right to health and autonomy in healthcare decision-making on an equal basis with people with other non-psychiatric health issues.
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