April 3 2003

Dr Ruth Vine

Director Mental Health

555 Collins Street 

MELBOURNE 3000

 Dear Dr Vine,

Re:
Proposed Changes to the Mental Health Act: Community Treatment Orders

We welcome the opportunity to comment on the discussion paper. We have been eagerly awaiting the proposal for reform, heralded by the Department since the Wilson v Mental Health Review Board decision in 2000. Needless to say, we are overwhelmingly disappointed by the lack of depth of the document. If we are serious about reform, to indeed clarify and uphold the rights of involuntary patients and  bring Victoria in line with other Australian jurisdictions and the United Nations Principles for the Protection of Persons with Mental Illness and Improvement of Mental Health Care, then the discussion must broaden and seriously deal with statutory reform and the flow on of improving clinical practice.

In our response we will deal firstly with the discussion paper and then raise issues pertinent to the broader review we see as essential.

Clarity of CTO provisions

We agree there ought be clarity. The Act was enacted in 1986 at a time when the service system offered institutional care. People had long admissions and were discharged into the community but moored to the institution. CTOs lacked subtlety - for example, to include where a person reside. Guardianship applications were made to scoop up areas of need not acknowledged within the purview of a CTO. 

Today people with mental illness are treated in the community with short admissions to acute hospital wards. There is a need to overhaul the Act, to ensure that the statutory framework is the template for current practice.

People subject to CTOs

The Auditor General's report provides a more fulsome profile of CTO figures. The focus of the report was the provision of services for adult Victorians facing a mental health crisis. The report identified concerns, including timeliness of service provision, lack of completion of key service delivery processes in compliance with standards and guidelines, and the burden of support placed on families and carers. The audit examined individual cases and relied upon data provided by DHS to draw its conclusions and recommendations.

In examining the protection of the rights of involuntary patients it relied upon data from the Mental Health Review Board as well as anecdotal submissions, from interviews with those detained under the Act and advocates.

The conclusions are brief, but profound. Victoria lags behind other States in terms of timeliness of review of involuntary detention, number of people represented at hearings, attendance at hearings and rates of discharge. 

We recommend consideration be given to the conclusions and recommendations of the report. The discussion paper concludes a large proportion of CTOs will be extended and exceed 12 months. This statement needs further analysis, we cannot reflect that this good practice, it may be that CTOs are rolled over for administrative convenience. 

We submit that 12 months does not allow proper monitoring of order and ensure timely action by the treating team. We propose CTOs (or at least the time between reviews) must not exceed 6 months (in line with other Australian jurisdictions). Reviews must be properly conducted in the presence of the current treating team the detainee and with an advocate or any other parties present, as requested by the detainee. Adequate levels of legal representation at the MHRB must be achieved. At less than 10%, Victoria is lower than most other Australian jurisdictions (compare, for example the Northern Territory with over 90%).

1. Expiry of a CTO

The discussion paper relies upon the interpretation of Wilson. The Supreme Court decision in this matter stands alone. If the DHS is of the view that it would be strengthened by legislative amendment we have no objection.

We propose that Wilson be enshrined as an objective in the Act, His Justice O'Bryan considered interpretation of s.4(2) and stated that

Because the Act regulates the apprehension, admission and detention of persons in an approved mental health service against their wishes, or understanding, and restricts their freedom in the community, the Act must be interpreted in favour of a person affected by the provisions of the Act. The Court should be constrained to interpret the Act in a way that least infringes upon the Civil rights of a person because of the stigma surrounding mental illness

These comments have relevance to determinations under s.14(1A)and provide guidance in relation to the intention of Parliament that

every function, power, authority, discretion, jurisdiction and duty conferred  or imposed by the Act is to be exercised or performed so that. …

To the extent that section 4 (2) seems to embody competing objectives as to the provision of treatment and least restriction on liberty, the latter takes precedence.

There is more to be learned from Wilson - proceedings conducted, including reviews of CTOs require proper notice be given and natural justice applied, in the conduct of hearings.  It is the experience of the Centre that the details and powers of a CTO are not properly communicated to clients. We are advised by clients that reports are not provided, that few people have or know they can have, access to their files, that they are not informed of their right to advocacy, statements of reasons and information of appeals complaints and review. We are of the view that oral communication in relation to these provisions must be provided. 

Medication, acute hospital treatment and acute mental illness may prevent the person from actively questioning aspects of their treatment and care. There is a duty of care to ensure that all possible assistance is offered to the person in a way that acknowledges that they may have diminished ability to act proactively defend their case for liberty.

It is the view of the Centre that tighter criteria should be applied for involuntary treatment. We propose the test applied to UN Principles that involuntary treatment must only be provided for someone's safety or to prevent immediate or imminent harm, not simply to prevent a deterioration in health. Further, an additional element should be considered that involuntary treatment must only be provided if it will improve the person's condition. We recommend the criteria for involuntary treatment be tightened in line with UN Principles 9 and 16 and that the definition of “mental illness” refer to “serious” disturbance of thought, mood, perception or memory, rather than merely “significant disturbance”. This is consistent with the equivalent Act in New South Wales.  Also, refusal to consent is not the same as an inability to consent. Consistently with UN Principles a person must only be treated involuntarily if unable to consent, the test of the reasonable person in relation to capacity to consent being applied.

2, 3. Detention

There is no way of diminishing the impact of detention on the individual. Whether the person is being detained in hospital or in the community, detention imposes a deprivation of fundamental liberty and forces the detainee to submit to various forms of intrusive treatment. The view of the discussion paper reflects a poor understanding of the effect that a CTO has on people with a psychiatric disability.

The duplication of elements in s8 and s14 criteria is confusing for clients when the outcome may be different, ie they may be detained in the hospital or in the community. Amendments to the criteria must clearly define the difference between when a person is admitted into hospital as an involuntary patient and when not. The Act should contain the following definitions:

· admission as an involuntary patient on a CTO

· admission to hospital as an involuntary patient

· admission to hospital as a voluntary patient

It is our experience that people are coerced into accepting voluntary treatment at the threat of being detained under a CTO. Similarly, they voluntarily admit themselves into hospital and accept treatment not within the scrutiny and protection of the Board or any comparable tribunal.

Many clients feel coerced by civil commitment with potentially negative consequences for the efficacy of the process and their ongoing therapeutic relationships. Research on the psychology of procedural justice suggests that people are more likely to be satisfied and comply with the outcome if they consider the process fair and their views considered. Guardianship legislation ensures that the person's wishes are ascertained and communicated. It is our view that the Act would be strengthened by a similar provision. There is a great need in Victoria for research as to the therapeutic impact of CTOs, in comparison with approaches such as assertive outreach which apply in other jurisdictions.

4. 24 Hour review by authorised psychiatrist

There must be certainty in relation to detention. 

We support the requirement for a review within 24 hours and recommend this be conducted by a Division of the Mental Health Review Board in the presence of the proposed detainee and the treating professionals. This process would allow exploration of options in full consideration of a clinical view. It would allow the Board to properly examine the appropriateness of detention and whether this be in the community or hospital. In addition these hearings would allow the Board to determine the review date for submissions on a treatment plan, to be set within 2 months.

To overcome the expense of this quick reaction time by the Board (which would require an on call service on weekends) and greater resource demands of earlier automatic reviews, we recommend serious consideration be given to a greater number of single member Board hearings (albeit with access to independent experts assisting where necessary). This is consistent with other jurisdictions where a person is detained. (such as with criminal justice system bail hearings and guardianship and administration hearings ).

It would be particularly crucial with hearings at such an early stage that the determination of the Board be properly explained to the person together with their review and appeal entitlements

It is concerning that the Act does not require that all patients – involuntary and informal – be given a meaningful statement and explanation of their rights. This is contrary to UN Principle 12 and ignores the number of important rights granted to informal patients, and the importance of informal patients knowing their status may change and the implications of this. The Act should also articulate the right in UN Principle 11.3 to have a chosen person present during the procedure of obtaining informed consent to treatment. Consumers report they are sometimes told they cannot have someone else present in such situations, and this should be clarified.

5. Appeal and Review

We propose additional powers in relation to review. We urge consideration of power in the Board to examine and question proposed treatment and order its variation in appropriate cases, and  to apply principles of whether the treatment proposed is to prevent immediate or imminent harm. In Tasmania and South Australia the equivalent  tribunals authorize treatment separately from involuntary status, and in other Australian jurisdictions tribunals have power to make orders about specific treatment. 

We recommend different models or hierarchies of orders, tailor made in time and extent, to ensure that the individuals' rights and liberties are protected. Creative options would thus be possible, for example allowing patients to go off their medication, but still receive monitoring and support.

The Board should have also have the power to vary conditions on RCTOs pursuant to section 15B. It is a great concern, given the importance of independent tribunal review of involuntary status, and the broad range of conditions which might be “considered appropriate” by the Chief Psychiatrist, that a person cannot apply to have conditions varied.

The time within the initial review by the Board must take place should be shortened considerably from the present 6 to 8 weeks to bring it in line with the UN Principles’ requirement that it take place “as soon as possible”. This would also accord with the reality that most admissions are much shorter now than in the past, and the practice in other Australian jurisdictions.

Related to the limited powers of the Board is the fact that the Centre and other stakeholders are very concerned about the absence of an independent, adequately empowered, complaints system for user of mental health services. The Office of the Chief Psychiatrist is part of the Department of Human Services, and cannot, in any event, perform the dual role of auditing and advising services and handling consumer complaints. The Office of the Health Services Commissioner also lacks independence in that it is a Human Services funded body moreover, there is no capacity to refer complaints not satisfactorily resolved to an independent body with decision-making power. This is to be contrasted with complaints under the Health Records Act 2001, which can now be referred to VCAT if the Health Services Commissioner process does no resolve issues. Serious consideration must be given to a move to an independent mental health ombudsman with recourse to a decision making body.

6. Treatment plans

In addition to their role of review of involuntary detention Boards must be empowered to make orders in relation to specific treatment and consider any variation of this treatment proposed by the person detained. This is possible in a number of other Australian jurisdictions.  The Centre could not endorse the treatment plan proposal unless the Board is given power to vary them.

A therapeutic jurisprudence approach would require that treatment plans must be approved by the Board, with the patient having the opportunity to present their views about the plan to an independent tribunal at the stage of the plan's development. The person detained must be made fully aware of their rights and obligations in relation to all treatment.

Anecdotal and qualitative research conducted by the Centre confirm the perception that staff make little or no effort  to gain the patient' s consent to treatment , further that preferences and concerns regarding medication are often ignored.  This is despite the clear provision s.7 that  patients, in particularly voluntary patients, should consent to treatment.

Treatment plans must maintain consistency with the Individual Service Plan and incorporate fully all plans and strategies in relation to the CTO and efforts being made to move the person towards the least restrictive alternative. Crucially too, the plans must be collaborative in nature - there is no reference in the Discussion Paper to this requirement.  The treatment plan/ISP must incorporate all mutual obligations of both the service provider and the person subject to the order. Finally, they cannot require participation in services beyond treatment - though to the extent that they facilitate rehabilitative and non-medication based treatment which is sought by the patient they are to be welcomed.

It is the Centre' s view that the Act should incorporate provisions to give a person detained under a CTO the ability to apply to the MHRB for a review if the service system is not meeting its obligations under the plan. The Board must have the power to set times and frameworks to ensure that the service system responds appropriately. We propose that it is the role of the Board to provide this role of review and accountability on behalf of those detained.

The Centre proposes that to strengthen the obligation of services, penalties for failure deliver service must be introduced into the Act.

A particular deficiency in relation to the Board's lack of specific treatment decision-making power in Victoria relates to ECT. The Centre has long been concerned about the lack of procedural fairness in Victoria around Electroconvulsive Therapy. We do not oppose this form of treatment. However, given the amount of concern its use generates in the community we believe adequate mechanisms for review and appeal must exist. In most other Australian jurisdictions people facing the prospect of this treatment against their will have recourse to a tribunal such as the Mental Health Review Board. This is one example of the necessity for the Board to scrutinise treatment plans.

7.Non-Compliance with Treatment

Non compliance is not in itself sufficient grounds to revoke an order, there must also be evidence of risk of harm. The test, as discussed above, must be for the safety of the individual or others.

We oppose suspension of a CTO. At present this is applied only when a person is non compliant. We fail to see whether the person need be detained longer than 3 hours to administer the medication. We believe that consideration must be given to a half way position between treatment at home and inpatient admission - the extra step of transporting someone to hospital against their will is unduly intrusive and distressing and cannot be justified simply because the person is non-compliant. Further, undue delay is punitive and humiliating.   

It is the view of the Centre that unduly restrictive mechanisms are imposed when the service system has failed to engage the person. Anecdotally we hear this is the result of frequent changes of treating practitioners, often inexperienced and not skilled at developing a good rapport with clients. Furthermore they fail to discuss treatment options and take into account distressing side effects. Efforts must be made to work towards better engagement, rather than making it administratively easier to impose treatment the person rejects.

8. Revocation 

We agree with this recommendation, the only relevant consideration is significant risk of harm.

9.  The meaning of ‘does not apply’

We agree that there must be a strict application of whether the person is in hospital or goal, and whether they are still being detained by a CTO. 

In the event that treating practitioners are of the view that the person requires further treatment then at that point the criteria of the Mental Health Act are applied. We oppose ‘revival’ of a CTO.

10. Definition of ‘ a prison’

We agree, however, we recommend proper application of this section of the Act.

For example, a recent client detained in the cells was awaiting a bail application. This person was also detained by a CTO, and his depot was overdue. He was however, consenting to treatment and concerned to have his medication. The Magistrate ordered the Area Mental Health team visit the police cells and administer the treatment. In this situation we submit that he ought to have been transferred to hospital until the bail application was heard.

11. Transfer from prison to hospital

We agree that the CTO is automatically discharged and propose that it cannot be revived. 

What these proposals generally fail to do is to fail to do is to positively address the problem of people in prison, and on discharge, getting adequate access to mental health services. For example, just as there is an independent tribunal (the Board) at which security patients transferred to hospital from prison can seek to be transferred back to prison, prisoners wishing to be transferred to hospital should be able to challenge a refused request for transfer to hospital.

This review should be used as an opportunity to consider hospital order and RCTO provisions more generally - both under the Sentencing Act 1991 and the Mental Health Act. These orders were not considered as part of the Vincent Review in relation to Security and Forensic Patients, and issues such as the risk of long term subjection to orders as a result of relatively minor offending need to be looked into. Hospital Orders, in our view, should be of finite duration, given that people who still require involuntary treatment can receive it if they meet the section 8 or 14 criteria. 

We are also concerned that there is a lack of clarity and consistency in the application of Hospital Orders by the Courts. We recommend review of provisions of the Sentencing Act to ensure that the person’s time in detention albeit in hospital is properly acknowledged as “time” under the criminal justice system. We are aware, for example of a situation whereby a security patient has been unable to access the process whereby prisoners have their fines administratively converted to time served so that they need not be paid upon release from prison. 

12. Admission to an approved Mental Health Service.

We oppose this recommendation. 

This highlights a poor understanding of the impact a CTO upon an individual. To state that the process of revoking and placing someone on a CTO is stigmatising is a nonsense  - it is the CTO itself. This recommendation offers then an administrative convenience. It is disappointing that the stigmatising effects of a CTO are acknowledged in the final pages of the discussion paper, and only as a thing to guise administrative convenience.

If the person is consenting to the treatment in question, then the person must not be detained under a CTO as they do not satisfy the elements 14 (d) &(e). If the treatment is non-psychiatric treatment then it is not clear why the CTO would ever have to be revoked in that the person is not being admitted to hospital for treatment provided as an involuntary inpatient. If the person is not consenting to ECT, then the correct approach, consistent with the position in other Australian jurisdictions, is that the Board should approve involuntary ECT - whether the person is an inpatient or subject to a CTO.

This recommendation appears to allow by stealth treatment under CTOs to be extended to various inpatient treatments. Wilson confirmed that a CTO means provision of services in the community. 

13. Relationship with the Coroners Act 1985

We commend this recommendation. 

We are concerned, however that it must go further, to ensure that the Coroner be assisted in appropriately investigating these deaths by access to  publicly funded advocates for the family or other personal representative and/or other sufficiently interested parties. It is extremely difficult to secure legal aid funding in these matters, or for independent parties to become a party to proceedings. 

14. Restricted Community Treatment Orders

As stated above we propose Hospital Orders have a finite term. We have clients who have been incarcerated for extended periods and for relatively minor offences because of the infinite nature of these sentences. It is also crucial that the Board have powers to vary the potentially limitless conditions which may be attached to RCTOs.

These sentences are made by Magistrates, in good faith that the service system will act in the interests of the person and with concern to protect them against unwarranted detention and restriction. Mechanisms to ensure this faith is well founded must be in place.

Further comment
If a crucial opportunity to bring the Mental Health Act in line with comparable Australian regimes and the United Nations Principles is not to be lost, serious consideration must be given to the following additional issues:

· The position of involuntary inpatients (including security and hospital order patients) must be considered. The Board should be given the power to place an inpatient on a CTO as the realistic less restrictive alternative in some situations. The points made in this paper to bring the rights of people subject to CTOs in line with those in other jurisdictions should equally apply to involuntary inpatients. As well as issues such as timeliness of reviews and appropriate levels of legal representation, the Board must be looked at in comparison with other Australian jurisdictions and best practice more generally as regards matters of natural justice such as actively facilitating access to records before hearings, and providing tape-recordings of hearings (Northern Territory legislation and practice, for example, assure rights in these regards). 

· The position of rights of voluntary patients must be considered. In some other Australian jurisdictions mental health tribunals have jurisdiction to review voluntary patients held for lengthy periods of time. It is timely to consider whether the Board should in fact have a role as regards "quality assurance" considerations rather than merely whether a person should be involuntary or not - for both involuntary and voluntary patients. 

· As part of that "quality assurance" imperative this review provides an opportunity for consideration to be given to concerns expressed by consumers of Mental Health Services and advocates, in relation to inaction, and lack of appropriate accountability and independence of the Office of the Chief Psychiatrist, lack of satisfactory action and powers on the part of the  Health Services Commission and lack of alternative forums for complaints.

· Provisions of UN Principles, National Standards and "best practice" other jurisdictions which require maximum participation in decision making even when people are involuntary or deemed incapable should be considered.  Living Wills or Advance Directives are a way of effecting such principles which exist in other places.  Essentially they enable people to express choices in relation to a range of areas of their lives when they are well and have capacity. These choices must be respected when the person becomes unwell. At present in Victoria, the only option currently is for someone else to be appointed to make decisions on their behalf. These mechanisms exist in Queensland, and HREOC has recommended that states adopt them. We urge the Government to seriously pursue their implementation in Victoria. 

· The introduction of an ECT jurisdiction for the Board, as discussed above, is crucial if Victoria's claim to have rights recognising mental health legislation is to have credibility.

· People's consistently reported lack of awareness of their rights when involuntary must be addressed. The Act should be amended to ensure that people are given adequate information about their status - for example, people commonly report not having been informed that they are no longer subject to involuntary status when discharged. A provision requiring clinicians to give people copies of discharge forms would assist here - but also essential is the training and resourcing of staff to ensure they comply with such obligations. It would seem crucial that this legislative review tie in with the Department's current objective to better equip and resource its mental health workforce.

· Broad consideration of the distressing, counter therapeutic aspects of people's experience with involuntary treatment should take place as part of this review. Research on the therapeutic efficacy of CTOs as opposed to assertive outreach should occur.  Consideration should be given to legislating to reduce the role of police in transporting people to hospital (together with the necessary redistribution of resources between government departments).

We are aware that many of the issues we have raised are not covered in the Discussion Paper - but we consider they must be dealt with. Indeed, none of the issues addressed in the Paper must be dealt with urgently, so there is opportunity to greatly expand this review.

We would be pleased to meet with you and discuss these matters if this would be of assistance. Please do not hesitate to contact me on 9629 4422 if that would be helpful.

Yours sincerely,

Vivienne Topp

Solicitor / Policy Worker

Mental Health Legal Centre
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