26 July 2005

Human Rights Consultation Committee 

Department of Justice

55 St Andrews Place 

East Melbourne 

VIC 3002

Dear Committee Members,
RE: Human Rights Community Consultation in Hobsons Bay

Representatives from the Multicultural Advisory Group of the City of Hobsons Bay, the Civil Rights Network, Westerns Suburbs Peace Group, City of Hobsons Bay Reconciliation Group, the newly formed Hobsons Bay African Women’s Group and the Western Suburbs Legal Service met on Monday July 25 to discuss the proposal for a Victorian Charter of Human Rights. 
The consultation was facilitated by Helen Yandell, Community Legal Education worker with Western Suburbs Legal Service using the materials produced by the Community Engagement Project auspiced by VCOSS and the Federation of Community Legal Centres. We used the materials provided by the Department of Justice, particularly the four page summary  ‘have your say about human rights in Victoria’, that is available in some community languages. We were extremely concerned that there was no translation into Arabic. This could be construed as discrimination against Arabic speaking individuals and groups.
Although the time lines for the consultation has been very short, resulting in difficulty in getting a broad range of community members and agencies to come together, we nevertheless congratulate the Victorian Government in putting human rights on the agenda and inviting responses from the community. Such a debate raises consciousness and awareness in the community regarding fundamental values such as equality, justice, compassion and freedoms.
We acknowledge that the Consultation Committee have been asked to look primarily at mechanisms for the protection of civil and political rights, although in our discussions we found ourselves looking beyond such rights and to the needs of our community for the protection of all human rights. We found there was a great deal of interconnectedness between fundamental rights and, in discussing real situations, came to the conclusion that it is almost impossible to choose one set of rights as being more important than another.

For example: the local hospital was about to lose the services of its anaesthetist. A local group of interested community members came together to campaign for the retention of this service to meet the needs of this community. By doing so, those community members were exercising their right to protest (a fundamental civil and political right) in order to protect a fundamental economic, social and cultural right (the right to adequate and accessible health services).
We chose to formulate our responses under the following four broad headings.

What rights should be included in a Victoria Charter of Human Rights?

Given the focus on civil and political rights, we suggest the Victorian Government commit to a two staged process of rights protection. The first being the adoption of a statute to protect civil and political rights (the Charter) and a commitment to expanding this Charter to incorporate economic, social and cultural rights within a reasonable period of time.

In the first instance, the Charter should have all civil and political rights as found in the International Covenant of Civil and Political Rights  included and clearly spelt out. 
Secondly, while we recognise that economic, social, and cultural rights are currently beyond the terms of reference for this committee we strongly urge that they be examined included in the Charter of Human Rights at a later stage. For the moment we recommend a statement of principle supporting the rights of access to quality health care and education as a minimum. While we are aware of the resource implications this entails it should nonetheless be the objective of any government.  Such a statement of principle would address important policy issues for our ageing population and for groups which are disadvantaged within our community, such as indigenous people, newly arrived migrants, refugees and asylum seekers. 
For example, many newly arrived migrants are unable to access English language classes for a period that meets their specific needs making it difficult for them to adjust to the customs and processes in their new country. Many come to this country with extensive qualifications and work experience and it is hard for them to have those qualifications and work experience recognized. This has the effect that people, who are committed to and want to contribute to their new homeland through employment and payment of taxes, but find it extremely difficult to do so.
How can human rights be protected?

With respect to human rights in Victoria, we think they need to be afforded the highest constitutional protection. After all, the reciprocal respect of our human rights forms the basis of our community. 
Given however that the Victorian Constitution is in the form of a statute, we could envisage a statute of human rights (the Charter) that could in time be either incorporated into the Constitution Act 1975, or amend the Constitution to reflect the protections afforded by the Charter.

What should happen if human rights are breached?

In relation to the on-going and practical protection of rights, we believe that the most effective and efficient method is the expansion of the current Equal Opportunity Commission into a Human Rights Commission. Although given the quasi-judicial nature of such a role, greater distance and independence from the Executive is required to prevent even unintentional undue influence. 

Furthermore, we foresee the Commission having a dual role, an prosecutorial role and an educative one. On the one hand it would arbitrate specific instances of alleged human rights violations in both the public and private sector as well as educating the community with the adoption of processes and practices that comply with the Charter. The newly formed Commission would be able to reflect, analyse and criticize government policy in relation to human rights. The Commission would also need the power to order an injunction to stop on-going rights violations as well as the power to order compensation to remedy past wrongs. 

We believe such a Commission would be more accessible to the community in the protection of their human rights. We do, however, acknowledge the resource implications of such a Commission and urge the Victorian Government to address this issue. Human rights can only be protected if there are sufficient powers and procedures to enforce them. 

We recommend a strengthening of the Victorian Parliament’s Scrutiny of Acts and Regulations Committee role in being able to issue a Statement of Compatibility or Incompatibility with the Charter when considering any new or amended legislation.
What else needs to happen in the community to protect human rights?

Ongoing education of community, government departments and the private sector on the importance of human rights protections is fundamental. 
Moreover, we note that given the multicultural nature of Victorian society that education needs to be in a readily available and easily accessible form for all culturally and linguistically diverse communities.  

Community groups need to be resourced to do that education and to continue the discourse on human rights that this consultation project has commenced.

We thank you for the opportunity to share our considerations with you.
Yours sincerely,

Robyn McLeod

Chairperson

Western Suburbs Legal Service Inc.
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