Federation of Community Legal Centres 

1. The Federation
The Federation of Community Legal Centres (Vic.) Inc (“the Federation”) is

the peak body for forty-seven Community Legal Centres across Victoria,

including both generalist and specialist centres. Generalist legal centres

provide a range of services to people in their local geographical areas.

Specialist centres focus on particular client groups with specific needs

(including women, Indigenous people and young people) or on particular

areas of law (including disability, mental health, employment, welfare

rights, consumer and tenancy).

Community Legal Centres provide free legal advice and assistance,

advocacy, and community legal education, and initiate law reform to

enhance access to justice. Centres are located across the Melbourne

metropolitan area and in rural and regional areas including Geelong,

Frankston, Warrnambool, Mildura, Ballarat, Morwell and Albury Wodonga.

Centres are managed by community-based committees of management and are

accountable through them back to the community. 

Community Legal Centres in Victoria assist in excess of 50,000 people each

year. Overwhelmingly, the people who use Community Legal Centres are on

low incomes, with most receiving some form of pension or benefit. 

Community Legal Centres also see a considerable number of people from

culturally and linguistically diverse communities.  

This submission has been prepared with input of  representatives from the following centres: Western Suburbs Legal Service, Mental Health Legal Service, Youthlaw, Victorian Aboriginal Legal Service, Villamanta Legal Service and , St Kilda Legal Service.
The Federation is pleased to be able to make a response to the “Protecting Children: Ten Priorities for children’s wellbeing and safety in Victoria – Technical Options Paper”. This response is made from the broad perspectives of our membership, workers from community legal centres dealing with all participants in the child protection system, children, young people and their families and carers.

2. Introduction

We strongly endorse the objective of improving systems which exist to protect children and young people, in Victoria. While we support the need for review, we have some concerns with the process, the adequacy of the time for review and some of the recommendations for change. 
The review obfuscates the real problems, as we see then, lack of resources and  the supreme power and authority of  the DHS combined with poor accountability, lack of transparency, lack of proper timely review,  lack of proper access to advocates in the first  instance of intervention, lack of skill and knowledge of child protection workers and  lack of authority and involvement of the Courts to hold DHS accountable and to ensure delivery of services. 
As practitioners acting in this jurisdiction it is of concern to us that people fail in this system more often because of the DHS failure to support them than through their own failings. We are concerned that the review has not evaluated these practices, it lacks independence and has been dominated by DHS. The consultations have not invited input from those people subjected to DHS intervention. It is crucial to obtain their views and explore the least restrictive or interventionist models to support families.
We submit that it behoves the government to properly and independently examine the failings in our child support system to protect these most vulnerable families
We will, however, make comment on each of the Key Objectives in the Technical Options paper while at the same time highlight other issues that we believe have not been adequately addressed in this process and in the Technical Options paper.
We endorse a framework which allows a sustainable, preventative and earlier intervention model, is flexible to the individual and diverse needs of children and young people, families and carers. We endorse an approach which aims to ensure that children and young people have appropriate and timely access to better support in the short and longer term as needed. We support this however in the context of ensuring families, immediate and extended, have timely access to supports, also in the short and longer term, to ensure they can provide for their children’s welfare and safety needs. Any future reference to families in this submission is all encompassing recognizing the role of family groupings not only the mother and father, on a child’s development and well-being.
The thrust of the proposed changes seems to be shifting the paramount consideration for the safety and welfare of children from their best interests (as enshrined in the Convention on the Rights of the Child (CROC)) to children’s developmental needs, and creating parallel case planning processes which move away from reunification with family to permanent out of home care more quickly. The reference to child development principles in the Technical Options paper seems to ignore the role of families in a child’s development These are retrograde and concerning potential changes to Victoria’s child protection system.
We understand that COPMI (DON’T KNOW WHAT THIS STANDS FOR)are proposing developing guidelines and supports to parents with disabilities, DHS has allocated some policy time over the next 5 months to develop  guidelines to assist these families. We propose that such initiatives would be supported and examined prior to sweeping changes that diminish rights and fast tracking permanent care. There is no doubt families with parents with psychiatric or intellectual disabilities experience the greatest prejudice and the highest level of intervention.

Best Interests of Children

We support the need to retain the best interests principle and that all decisions made about children and young people be made within this framework. It may be considered that protecting the rights of children and young people thereby removes the rights of families. We dispute this, based on the view that if government is  committed to protecting rights of citizens then systems and  resources should put in place that provide for that. For example, if a child is unable to be cared for by a parent or member of the extended family, due to issues of disability, mental illness, addiction etc. then providing the supports to address those issues and keep the child within the family protects both the rights of children and their families. In CROC preamble, family is fundamental group in society – not in dispute!!!!
We believe that ‘better outcomes for children’ can best be achieved by using a rights focus, providing for the rights of children and young people, the most fundamental being the right to safety but also by providing for the rights of families to receive the assistance they may need to best protect and promote the the rights and wellbeing of their children. Rights can only be protected when there is sufficient will and determination within areas of government to provide the systems and resources. These rights however, must be enshrined in law. They are spelt out in the International Convention on the Rights of the Child (CROC) to which Australia is a signatory. (for further, detailed discussion in the CROC, please refer to the submission by one of our member centres, Youthlaw.) We are disappointed that there is very little reference to the rights of children and young people within the Technical Options paper. We believe these rights should form the basis on which all systems are developed.
Children and Young Person’s Commission

In focusing on the rights of the child, we wholeheartedly support the call from many community agencies across Victoria for a Children and Young Person’s Commission to be established that is independent of government, to ensure the rights and well being of children and young people are protected and promoted. If the Government’s objective is provide a proactive and early intervention approach to the causes of child abuse and neglect before families need more intrusive child protection intervention, then it is important to look at wider social concerns and the impact of social policy and social justice on children, young people and families. (refer Youthlaw submission) - ?? if Vic Feb is a member
3. Process of review – timeframes and involvement of the community
The Federation has been concerned with the process undertaken for review and the apparent haste with which the review process has occurred. For changes of this magnitude we would recommend significant community consultation to ensure all participants within the system are given an opportunity to express their views. We believe this has not occurred and that these perspectives are not reflected in the Technical Options paper. For instance, the specific issues facing children and young people from culturally and linguistically diverse (CALD) communities are not addressed. We recommend that the government consult more broadly with CALD communities, such at the Centre for Multi-Cultural Affairs and the Centre for Multicultural Youth Issues to ensure CALD children, young people and families have a voice in this process of review.

Similarly, there is little consideration given to children and young people with disabilities or mental illness and any special needs they and their families might have within the child protection system. While there are references within the Paper to the majority of children within the child protection system coming from families “affected by mental health problems, intellectual disability”
, there is little reference to the ways of supporting these families with specific and perhaps complex needs and the resources to do so
 within the system. These issues and barriers were highlighted in “Pride and Prejudice – A Snapshot of Parents with Disabilities Experiences of the Child Protection System in Victoria.”

Although recommendations in the Technical Options paper have been made to address issues faced by Indigenous children and young people, we would still question the level of consultation with indigenous communities and the impact the breadth of the recommendations in Key Component 1 - 10 will have on those communities. Only Key Component 3 refers to issues for indigenous young people.????
In relation to timeframes, there has only been 6 weeks since the release of the Technical Options Paper which outlines sweeping changes proposed to the child protection system. This is the time frame that has been allowed for response. Community organisations have been told that the Department of Human Services (DHS) is working to a deadline of legislative drafting instructions at the end of the year, with a view to having legislation before the Parliament in the Autumn session 2005. Given the complexity and detail of the 156 page Technical Options Paper and the shorter Government Discussion Paper, it is disappointing and concerning that DHS has allowed such a short timeframe for true consultations with communities, workers and children and young people. Indeed while a series of questions has been posted to the DHS website, ostensibly for young people to be able to respond to the review, these are the same questions to which workers are directed in order to respond. The questions require some working knowledge of the current system and proposed reforms, in order to respond. This information has not been provided in a readily accessible format.
Community consultations were held and attended by a number of community legal centre workers. Those attending (different) sessions, were concerned at the numbers of DHS workers present. While DHS workers need to have the opportunity to provide their thoughts and comments to the review process, these consultations were supposed to be community consultations and were advertised on the DHS website. Others have expressed concern that some CSO workers were unwilling to voice their opinions and criticism whilst DHS workers were present due to their concerns about recurrent funding form DHS for their services. There appear to be inherent conflicts of interest in the processes of holding consultations in the last 6 weeks. 

4. Responses to Key Components of the Proposed Changes 

Key Component 1 – A Cohesive Policy and Legislation Framework
The Federation is opposed to major legislative change. It accepts and endorses limited changes to the Children and Young Persons Act but does not support the amalgamation of this and the Community Services Act. We believe this is the wrong starting point. (NEED MORE INFO)

We believe significant reforms can be made within the current legislative framework. 
For instance, immediate changes that could bring significant benefits for children and families include:

· family members other than the mother and father do not have standing in proceedings, including breaches and appeals. This does not take into account the range of family structures that exist in our community and is not sensitive to culturally diverse community structures.

· there is no provision to be able to hold DHS accountable for their actions. If a family member is unable to meet the condition of an order (in many cases caused by the lack of support services) then they can be breached having serious repercussions on the relationships between child and his/her family. There is no sanction available if DHS breach a condition of an order. There appears to be inequitable treatment before the law.
Improvements such as these combined with an increase in resources to support services could bring about significant reform to the system.

However, If government is committed to legislative change, then we advise caution and an opportunity for there to be extensive community input into an exposure draft of the proposed legislation. The announced intention of presenting this new legislation to Parliament in 2005, we believe is problematic. We urge you to make a draft available for comment and extend these timelines. Major legislative change should not be rushed.
Whole of government approach

The Federation strongly supports this approach to child protection. We are unclear about the input that various state government departments have had to this review process so far, and whether there has been a consideration as to the resource implications for these proposals on other departments for the short and longer term. In order for these proposals to be implemented a significant injection of resources over a number of years from across all relevant areas of government would be needed. 

Given the comments in the Technical Options Paper that structural conditions, such as poverty
 have affected child welfare and safety, it is also important that the whole-of-government approach includes working with the Federal government, in relation to income support and housing and other areas. To ensure ongoing reform, a bipartisan approach is called for.
Key Component 2 – Enhanced strategic management of the service system
The Federation supports the notion of strategic management of the service system. However, we oppose any shift of the statutory responsibility from the Department of Human Services to the community services sector. We believe there needs to be a clear understanding about what constitutes a community service organisation (which does not appear in the Technical Options paper) and what their role within the system would be.
We accept that one way to achieve this understanding is by having an accreditation process for all CSOs, however, the standards used to assess whether a service becomes accredited should be developed in consultation with the community sector and the assessments are carried out by independently accredited assessors. This would require significant resources and training to recruit and support assessors and to support CSOs in implementing the standards. We support the need for department practices to also be openly assessed in line with standards that are required of the community sector.
We also oppose the level of intervention whereby government could appoint an administrator for CSOs. The department already has the power to intervene in funded services and the mechanisms for involvement in non-funded services through service agreements with CSOs.

We are aware that the introduction of standards has the potential to disadvantage small community services. There would be a need to ensure these services are not inadvertently precluded from delivering services to children and families because of their size and their ability to meet standards as compared to larger, better resourced organisations. It has often been these services, which have developed as a direct result of a need that exists for children or family members which has not been met by existing larger service providers.  We support  the need for any standards developed to be ‘appropriate and meaningful’ for small community managed organizations

We oppose the suggestion that sanctions would be applied to services that did not comply with the standards. Rather we support the offering of support and training to assist those services to comply rather than the threat of sanctions. Support and encouragement would ensure greater cooperation between services and ultimately better outcomes for children and young people and families.

We oppose any suggestions of a shift of responsibility for improving the problems within the child protection system to the community sector. The community sector can only provide the level of support to children, young people and their families that resources allow. This area is already severely under funded putting children and young people at further risk.

Advocate for Children and Young People
The Federation also has concerns about the creation of an Advocate as this position would not be independent of government. Therefore we support the setting up of a Children and Young Person Commission which could support the needs of children and provide independent advice to the department and government on the quality of service provision. 
Charter of Rights 

The Federation supports the development of a Charter of Rights based on the CROC, for all children and young people on orders.

The Charter should be based upon be based on the “Australian Children’s Charter – A Charter of Rights for Children and Young People in Australia”
 and should create a legally enforceable obligation on the part of DHS to all children and young people on Court orders. 
Key Component 3 – Reduced Aboriginal Over-representation in Child Protection and alternative care systems. Strengthening self-management and an increased range of culturally-specific supports and services

The Federation supports the points raised by its member centre, the Victorian Aboriginal Legal Service. We applaud the proposal to legislate for ‘Aboriginal family decision making principles’ that are flexible enough to ensure local community needs are met and for the government to take responsibility for providing support to Aboriginal communities and families to prevent and reduce the representation of Aboriginal children and young people in the child protection system.
We reiterate our earlier point about the need to consult with indigenous communities and incorporate their suggestions for reform of the system.

We also make comment on the lack of reference to other culturally and linguistically diverse (CALD) communities and the impact of proposed  changes for members of these communities. In particular, culturally sensitive practices, eg for ATSI and some CALD families, family encompasses extended family and the system  and the legislation should reflect this. We urge consultation with  a range of community leaders and service providers to ensure the needs of CALD children, young people and families. are taken into consideration.
Key Component 4 – A service system that supports earlier intervention and prevention

The Federation wholeheartedly supports the notion that the system provide for early intervention and prevention. However, we again stress that a significant amount of resources need to be made available to community services who can provide that early intervention. The longer term effects of early intervention and the cost savings for government in keeping a young person out of the child protection system could be significant. At the same time, though we acknowledge that children, young people and their families may need that intervention over a period of time and the resources and services need to be ongoing if the objective of prevention is to be met.
We are also concerned that the department’s report does not address the issue of the inherent conflict that exists between the child protection services in DHS having an investigative/quasi-prosecutorial role while at the same time working within a philosophy of family reunification and support. We support the separation of these roles, with DHS focusing on its legislative requirements to protect children and young people from harm. We reiterate, however, that the support role for families can only be taken up by external agencies (CSOs) if there is adequate resourcing on an ongoing basis. Until this issue is addressed, the improvements in the system that are sought by this review cannot be fully achieved.

No matter at what point there is entry into the system, and whether the model is based on “family support” or “child protection”, the system must be accountable and it must accord procedural fairness and natural justice to children / young people and their families. Similarly all aspects of the system must allow the voice of children and young people to be heard.

Intake and Assessment

The Federation supports improvements in intake processes, receiving feedback on many fronts that getting through to DHS can be difficult and getting timely responses can also be a problem. Adequate resourcing of current processes is an issue which needs to be addressed. This needs to be addressed. Unless an alternate structure is adequately resourced, similar problems could exist.

Key Component 5 – A differentiated range of service responses, which form a service system

We repeat the comments made in the Youthlaw’s submission in this regard:

“Youthlaw applauds the government’s commitment to ‘building a robust infrastructure of support services for children and families’. 

We support the recommendations in the Kirby Report to ‘build families capacity’ with supports on a ‘number of fronts [and]… over a lengthy period of time’. “ footnote
Traditionally the community sector has led the way in collaborating and building networks and pathways to ensure the best outcomes for clients. We support the need to strengthen and develop these partnerships. A clarification of roles and responsibilities of CSOs and DHS would be advantageous, however, we oppose these responsibilities being enshrined in legislation. 
We support a whole of government approach to the issues. We support a mechanism for and the principle of bringing representatives of all relevant government departments and community services together to oversee the pooling of resources, to share information and to streamline accountabilities. We question the resource implications of being able to achieve this and the role such an alliance would play. Would the alliance of CSO and government have a decision making role? Our concern is that such an alliance would simply provide another tier of bureaucracy whose role and power is uncertain.
Key Component 6 – Information Sharing in an integrated system of children’s and family services
The Federation supports the sharing of limited information in order to ensure safety of children and young people is protected. We oppose the principle that sharing of information between CSOs and DHS will enhance service delivery. Under the principles of natural justice and in line with privacy legislation if information needs to be shared between services then this must be done with the knowledge and consent of the person that is the subject of that information or by a court order. We agree with the importance of having clarity around the sharing of information but disagree that by merely extending the service system means there should be a greater sharing of information. In fact there should be greater checks and balances to ensure protection of privacy and people’s rights.
Key Component 7 – Enhance child protection practice and out-of-home care services 

The Federation opposes the proposal to move or remove the requirement in legislation for a ‘caution’ to be given to a child or family member that information they give to a child protection worker can be used in a protection application. We believe this is a fundamental principle in providing natural justice and procedural fairness to all parties. In fact we believe this right should be strengthened by having an advocate present, particularly for people with disabilities. This is what occurs in the criminal justice system where people are entitled to have an Independent Third Person present. It is essential that the same procedural fairness occurs in this jurisdiction to ensure that the family is aware of their rights and understands any sanctions proposed by DHS.
Unborn children

We are vehemently opposed to child protection reporting of unborn children. Before a child is born is an opportune time to educate, assist and support parents with the joys of parenting and support them through the traumas of birth and the necessary adjustments to their lives.

Investigation and Intervention

???? check mediation

Shift to child development focus – not as paramount consideration

Key component 8 – the Family Division of the Children’s Court and Alternative Dispute Resolution models
The Federation opposes any reduction of Court scrutiny of DHS decisions. In fact we support the court having power to take a more investigative approach to problem solving, in the form of seeking evidence, being able to subpoena witnesses or documents.  We also support the proposal that one Magistrate supervise the same case through the Court process. We caution however, that this not occur at the expense of procedural fairness, natural justice and the rights of all parties to participate fairly in the process and that a case is proved on the balance of probabilities, the current standard of proof. We would not support a system whereby the need for evidence in order to obtain a Court order is relaxed in the way that is being proposed. 

We acknowledge there currently are delays in the system and we support the principle that all proceedings be dealt with in a timely and efficient manner.  Our understanding is that there has not been adequate assessment as to how and from where the current delays stem. We would  demand this analysis be done and outcomes reflected in any proposed changes. We support the introduction of penalties for DHS failing to respond to court orders or abusing conditions of orders, not only sanctions on families.
Direct instruction 
We support the continuation of children having legal representation and their voices heard throughout the proceedings. The role of the legal representative for the child is to present the wishes of the child. It is imperative that the court are able to hear from children and young people and not only what others (usually DHS) think is in their best interests. We would not oppose the training and accreditation of practitioners who represent children and young people in the Children’s Court. We reiterate our support that the court make their decision based on what they believe to be in the ‘best interests of the child’

ADR

We support the need to make court proceedings less adversarial and while we do not oppose the use of using mediation and other Alternative Dispute Resolution processes prior to and during court hearings we do so with the proviso that children, young people and families have had the opportunity to seek legal advice and where appropriate to have legal representation in the proceedings. No to arbitration ???

We are concerned about the power imbalances that inherently exist given the system is dealing with highly vulnerable people. At a very minimum, there needs to be an acknowledgement that ADR is not suitable in cases of family violence against women and children and where the process is not adjusted to take into account special needs of the young person or family.
Key Component 9 – Enhanced stability for children

The Federation is concerned at the proposals for “Parallel permanency planning”, working toward reunification and establishing an alternative plan in relation to permanency at the same time. There needs to be a systemic guarantee within such a parallel system, that reunification will be a priority and that there will be appropriate resources and supports in place to ensure this. We are concerned that legislation for such a parallel planning process, without any guarantees for families / children of appropriate access to their children / families or supports from the time of DHS’ first intervention to make reunification a possibility, would mean that there is much faster tracking toward permanent care, even in the absence of permanency timelines. 
Stability is a key principle in determining what is in a child / young person’s best interests. However, permanency and stability seem to be equated in this discussion. As the Kirby Report notes: “stability should be sought in a number of sources, including schools, extended families, friends, recreational interests and community supports”
Access

We are concerned that given the importance of appropriate access for families, children and young people, that these is very little mention of access within the Technical Options Paper. There are concerns within the current system about access arrangements, how often and how they occur. Lack of DHS resources had been cited as a reason for limited access within families, especially where supervision is required. We are concerned that where there is limited access, that this can affect long-term families relations, and therefore re-unification. 

At present there is not a requirement that all orders start from a presumption that access of the child or young person to parents and other persons important to the child’s care and welfare is in their best interests and should be a mandatory order. Similarly, access should not be withheld as punishment for failure to comply with other conditions of a court order.
While we do not oppose the need for children’s developmental needs to be taken into consideration, we strongly urge that ‘the best interests’ of the child be the paramount consideration in any decision that is made about that child. 
Key Component 10 – meeting the needs of young people, including leaving care
The Federation supports the government’s initiative in proposing to raise the age of this jurisdiction to enable orders to be made for young people up to 18 years of age. This is a step in the right direction for bringing the legislative framework in line with CROC.

We fully support the following points made in the (SUGGEST REMOVING THIS AND JUST REFERRING TO YOUTHLAW SUBMISSION)
Greater clarification look at Youthlaw submission, ????
New ground - risk of significant harm

We do not support the proposed new ground for intervention on the basis of young people placing themselves at risk of significant harm. Current grounds can encompass this proposed ground. We understand the comments that some parents feel to blame for failing to prevent such harm and as such an alternative ground could go some way to minimising this. Our concern is two-fold: that then “blame” could be transferred onto the young person; and such a new ground might unintentionally create a way of regulating the behaviours of young people rather than protecting them from harm. 

Therapeutic containment

Youthlaw is concerned that when children and young people are on Custody to Secretary or guardianship orders (final orders), that DHS can make a decision to place the child / young person in secure welfare for up to 21 days. This is an administrative decision, which does not require review by the Children’s Court. This administrative decision can only be reviewed by VCAT, which is unlikely to hear the review prior to the end of the 21-day period. This position is anomalous, as where DHS seeks an order for secure welfare as an interim order; the Children’s Court only can make this decision. This is also more onerous than the juvenile justice jurisdiction, where a child / young person must be granted (refused) bail within days of being detained.
 We would not support any extension of secure welfare without Court oversight and seek changes to existing legislation to ensure all secure welfare decisions similarly are made or at the very least, reviewed by the Children’s Court.

Leaving care provisions

Youthlaw agrees that the government should have responsibility for leaving care and with the general tenor of these leaving care proposals. Again we are concerned to see the exact nature of these proposals and the eligibility criteria for the same before commenting on whether they will be adequate and appropriate. Further consultation as to criteria, and period of eligibility and types of supports and services needs is needed.

We are concerned, however, that this chapter discusses leaving care issues but not does not address intake and appropriate supports for young people. It is important that the current, urgent needs of young people currently in care and those who do not enter the care system but need services and supports have access to these timely and appropriate ongoing supports. There is little reference in the Paper to the relationship between the child protection system and its failure to meet the needs of many young people, and, for example, the homelessness sector. A whole-of-government approach should address these issues. 

Youthlaw reiterates our recommendation from our earlier submission, as follows:

DHS be given ongoing legal responsibilities for young people leaving out-of-home care, including the provision of at least a 3 years exit plan and adequate supports, at a minimum until a young person is 21 years old, and preferably until the young person is 25 years old, which are flexible and appropriate to the individual young person’s needs and wishes.

Recommendations:????

Adequate resources for children and young children to be able to meet their potential and for the family to play a major role in achieving this
Need for greater consultation and resources

Lack of independence in the review – conducted by DHS – more open consultative approach needed
Happy to be involved

. 

Member centres of the Federation come into contact with vulnerable children, young people and family members. We applaud the governments commitment to improving services for children and families and seek to work collaboratively to achieve that outcome.

Yours sincerely,

Helen Yandell

Chairperson

Management Committee
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